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ST. LOUIS, MAY 14, 1880. 


CONTRACTS OF MARRIED WOMEN. 


This subject has lately received a con- 
struction in the Supreme Court of Ohio, 
( Williams v, Urmston, reported in the 
Centra LAw Journat of February 27th, 
1880), adverse to the previous adjudications 
in that State, and so far as the premises of 
the decision are concerned, adverse to the 
weight of authority, and as many, if not 
all of the State Supreme Courts have exhibited 
some oscillations on this subject, it will not 
be amiss to explore it. 

The late Ohio case decided that the separ- 
ate estate of a married woman is liable for the 
payment of a promissory note executed by 
her as surety, on the ground that the inten- 
tion to charge the separate estate is implied 
or presumed from the act of making the note, 
or signing it as surety. The court say what 
inference of intention is to be drawn from the 
act of signing the note as surety? She incurs 
no legal liability by signing, hence the ques- 
tion admits of but one answer that, in the ab- 
sence of fraud or imposition, by signing 
the note she intended to charge her separate 
estate. This decision is confined to the point 
that the intention to charge the separate es- 
tate is implied from the writing; following 
the intermediate English cases, the views of 
Lord Thurlow and Lord Eldon, and repu- 
diating the old and recent English cases, 
and overrules the doctrine heretofore exist- 
ing in Ohio, that to charge the separate estate 
the debt must be contracted for the benefit of 
the wife or the estate, on the faith and credit 
of the separate estate and with the expressed 
intention to charge such estate, which inten- 
tion could not be implied from the giving of a 
note or obligation. Under this decision it is 
not now necessary, in order to charge the 
separate estate under a note or written obliga- 
tion, that the debt be contracted for the ben- 
efit of the estate or of the married woman, or on 
the faith and credit of the separate estate, or 
that there exists an intention to charge the 


1 Rice v. R. R., 32 Ohio St. 380; Levi v. Earl, 30 
Ohio St. 149; Phillips v. Graves, 20 Ohio St. 371. 
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estate; it is only necessary that there is a 
written obligation signed by the wife, and 
the court will imply the intention and en- 
force it against the separate estate. But as 
to charging the separate estate with the 
general engagements of the wife, such as 
debts other than notes, bills and bonds, the 
decision of Williams v. Urmston, does not 
determine, nor say whether the old rule 
applies or not, although the authorities cited 
seem to assert that the separate estate is not 
liable for her general engagements.? If, 
however, these cases adopt the rule of the 
intermediate English decisions, the separate 
estate is liable for the general engagements 
when made with the intention to charge it. 
In Ohio prior to the acts of 1861 and 1866 
the common law and equity doctrine on this 
subject was in full force. The effect of this 
legislation was to convert all the wife’s estate, 
legal and equitable, into her separate estate, 
and to enable her to contract in her own 
name for improving, repairing and cultivating 
the same, and leasing it for three years; buat 
as to charging the estate with debts or en- 
gagements other than those specified, no 
change or modification has been made.* 

This doctrine is divisable into two classes: 
1. The power of alienation, or the right to 
dispose of the separate estate. 2. The power 
to charge the separate estate with debts. 
At common law the marriage conferred on the 
husband the absolute ownership of all the 
wife’s personal property, the rents and profits 
of the real estate, and curtesy. The corpus 
of the realty could not be touched either by 
the wife or the husband. When trust estates 
originated (about A. D. 1370), separate es- 
tates for married women, or marriage settle- 
ments, also came into existence, through the 
instrumentality of a trustee, for the sole pur- 
pose of preventing the husband from acquir- 
ing“the wife’s personalty and the rents and 
profits of the real estate, or avoiding the mar- 
ital rights of the husband. At common law 


2 Johnson v. Gallagher, 3 De.G. F. & J. 494; Picard 
v. Heine, L. R. 5 Ch. App. 274; Bank of Australia v. 
Lampriere, L. R. 4 P. C, 572; Davis v. Jenkins, L. R. 
6 Ch. D. 728. 

3 Linseys v. Coat, 1 Ohio, 245; Bloom vy. Richards, 
2 Ohio St. 387; C. C. & C. R.R. v. Keary, 3 Ohio St. 
201. 

4 Phillips v. Graves, 20 Ohio St. 372; Jenz v. Gugel, 
26 Ohio St. 527. 
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the wife could not make a contract or a will, 
and the husband only received the personulty ; 
the corpus of the wife’s realty was beyond 
the reach of either, and it descended to her 
heirs, unless barred by fine and recovery, or 
the instrument otherwise provided. At first 
these trusts, or separate estates, were limited 
to personal property, and the rents and prof- 
its of the realty, but when the process of fine 
and recovery came into use, they extended to 
the real estate. Courts of equity enforced 
this trust, and required the separate estate to 
follow the directions contained in the instru- 
ment which created it.© From this follow 
three methods of alienating the separate es- 
tate. 1. Where the wife has the unlimited 
power. 2. Where the power is limited. 3. 
Where the power is denied. The power to 
alienate should govern the power to charge 
the estate with debts. If the power to alien- 
ate is ahsolute, the power to charge ought to 
be absolute. Disposing of the estate by 
alienation and disposing of it to pay debts is 
only a disposition of the estate in either case. 
Hence the questions are: 1. Where the in- 
strument (including a statute) creates simply 
a separate estate, is it alienable or inalienable? 
2. Where the instrument provides one mcede 
of alienation, can another and different mode 
be adopted? 3. Where the wife has the un- 
limited power of alienation, has she the un- 
limited power to charge with her debts? 4. 
If the estate is liable for debts, can the cor- 
pus be sold to pay them? These have arisen 
in the adjudications, and to appreciate the 
reasonings, the division of this subject, 
first above stated, namely, the power to alien- 
ate the separate estate, and the power to bind 
it for debts, should be kept distinct and in 
view. 

From 1740 to 1793 the courts of equity in 
England held that if the instrument creating 
the separate estate contained no limitations or 
restriction, or unless her power was ex- 
pressly restricted, the wife could dispose of 
the separate estate as if unmarried; that a 
feme covert acting in respect to her separate 
estate was competent to act in all respects as 


5 Tullett v. Armstrong, 1 Beay. 1; 4 Myl. & Cr. 390, 
Searberough vy. Borman, 1 Beay. 34; 4 M. & C. 3877; 
Yale v. Dederer, 18 N. Y. 270; Radford v. Carwile, 
13 W. Va. 673; Clark v. Wyndham, 12 Ala. 789: Miller 
v. Bingham, 1 Ired. Eq. 423; Smith v. Starr, 3 Whart. 
62. : 





a feme sole; to do with it as she pleased, to 
alienate it and to charge it with all her debts ; 
this being the object of the trust and inci- 
dent to ownership.® All these cases were de- 
cided prior to 1792, and firmly settled the 
rule that ‘‘where anything is settled to the 
wife’s separate use she is considered as a 
Jeme sole as to that separate estate, may ap- 
point in what manner she pleases, and unless 
the joining of her trustee is made necessary 
there is no occasion for that.’’7 Lord Thur- 
low, in Hulme v. Tenant, said that a 
feme covert, as to her separate property, is as 
competent as a feme sole to alienate and 
charge it; and after examining the authorities 
said: ‘‘I take it, therefore, that a feme covert 
is competent to act asa feme sole with re- 
spect to her separate property when settled to 
her separate use ;’’ but this language should 
be confined to the disposition of the personal 
estate and rents and profits of the realty, not 
the corpus of the land, for at this period the 
separate estate meant the personal estate 
Hence the old as well as the recent English 
cases recognize the right of a married woman 
to dispose of her separate personal estate by 
will, by deed or by act inter vivos when not 
expressly prohibited from so doing.® 

But as to the disposition of the corpus of 
the land the old English cases held that a 
married woman can not, unless expressly au- 
thorized, and the modern cases hold that she 
ean, if not expressly prohibited, dispose of 
the corpus by will or sole deed.2 Thus was 


6 Parteriche v. Powlet, 2 Atk. 383; Allen vy. Pap- 
worth, 1 Ves. Sr. 163. Hearle v. Greenbank, 1 Ves. 
Sr. 298; Grigby v. Cox. 1 Ves. Sr. 517; Peacock v. 
Monk, 2 Ves. Sr. 190; Pawlet v. Delaval, 2 Ves. Sr. 
663; Neiman v. Cartony, 3 Bro. C. C. 346; Clarke v. 
Pistar, 3 Bro. C. C. 346; Hulme v. Tenant, 1 
Bro. C. C. 16; Fettiplace v. Georges, 3 Bro. C. C. 8; 
Pybus v. Smith, 3 Bro. C. C. 340; Ellis v. Atkinson, 3 
Bro. C. C. 565. 

7 Lord Hardwicke in Grigby v. Cox, 1 Ves. Sr. 517. 

8 Fettiplace v. Georges, 3 Bro. C. C. 8; Hearle v. 
Greenbank, 1 Ves. 301, Rich v. Cockell, 9 Ves. 369; 
Gore v. Knight, 2 Vern. 585; Herbert v. Herbert, Pr. 
Ch. 44; Wagstaff v. Smith, 9 Ves. 520; Thockwell v. 
Gardner, 5 DeG. & Sm. 58, Hodgson v. Hodgson, 2 
Kee, 704; Humphreys v. Richards, 2 Jur. N. S. 432. 

9 Peacock vy. Monk, 2 Ves. Sr. 190; Churchill v. Dib- 
ben, 2 Keny, Pt. ii. 98; Harris v. Mott, 2 Beay. 169; 
Lechmere v. Brotheridge, 32 Beay. 353; Hadsden v. 
Lloyd, 2 Bro. C. C. 5384; George v. Jew, Amb. 627; 
Wright v. Englefield, Amb. 468; Wright v. Cadogan, 
6 Bro. P. C. 156; Rippon v. Dawding, Amb. 565; Tay- 
lor v. Meade,34 L. J. (N. S.) Ch. 203; Hall v. Water- 
house, 5 Gif. 64; 13 W. R. (V. C. S.) 66; 11 Jur. N. 
S. 361; Pride v. Bubb, 7 L. R. Ch App. 64. 
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established the law as to the alienation or dis- 
position of the separate estate, and it fol- 
lowed as a logical and equitable sequence that 
unless otherwise expressly provided in the 
instrument creating the separate estate, the 
whole estate real and personal was liable for 
the payment of the wife’s debts and con- 
tracts, verbal, written, express or implied, 
based on the broad ground that as she owned 
the separate estate as an unmarried woman 
she could dispose of it as an owner, and as 
she could so dispose of it she could charge it 
with all her debts and engagements.?° Lord 
Thurlow, in Hulme vy. Tenant, stated that the 
personal property and rents and profits of the 
separate estate were liable for all the debts of 
the wife because as the court of equity allows 
a feme covert to have a separate estate, the 
court will make that estate liable for her 
debts. Indeed all the decisions made within 
this period place the doctrine of liability 
upon the intelligible ground that a feme covert 
as to her separate estate is to be regarded asa 
Jfeme sole. There was no personal liability 
but the separate estate was liable for all the 
debts of the wife because such liability was 
incident to and existed with ownership, just 
as the power of disposition so existed. The 
separate estate was held liable for the pay- 
ment of the wife’s bond," though it was 
given to her husband as though she joined in 
in it as surety? or with a stranger,!* and 
liable for her bill of exchange, promissory 
note or agreement in writing of any charac- 


‘ter.14 But not on the ground that they were 


written debts but because they were her debts 
and engagements. The rule of the old 
English cases is that unless the instrument 
creating the separate estate otherwise pro- 


10 Lillia vy. Airey, 1 Ves. Jr. 277; Norton v. Tur- 
vill, 2 P. Wms. 144; Peacock v. Monk, 2 Ves. Sr. 
193: Hulme vy. Tenant, 1 Bro. C. C. 16; Heatley v. 
Thomas, 15 Ves. 596; Standford v. Marshall, 2 Atk. 
68; Stuart v. Kirkwall, 3 Madd. 200; Owen v. Homan, 
4 H. L. Cas. 998; Bullpin v. Clarke, 17 Ves. 365; 
Field vy. Sowle, 4 Russ. 112, Master v. Fuller, 4 Bro. 
C. C. 19; 1 Ves. Jr. 513. 

U Lillia v. Airey, 1 Ves. Jr. 277; Norton y. Turvill 
2P. Wms. 144; Peacock v. Monk, 2 Ves. Sr. 193. 

12 Hulme vy. Tenant, 1 Bro. C. C. 16. 

18 Heatley v. Thomas, 15 Ves.596; Standford v. Mar- 
shal, 2 Atk. 68. 

14 Stuart v. Kirkwall, 3 Madd. 200; Owen v. Homan, 
4H. L. Cas. 998; Bullpin v. Clarke, 17 Ves. 365; 
Field v. Sowle, 4 Russ. 112; Master v. Fuller, 4 Bro. 
C. C. 19, 1 Ves. Jr. 518. 

15 Hulme y. Tenant, 1 Bro. C. C. 16; 2 Story Eq. § 
1401. 
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vided, the feme covert could alienate and dis- 
pose of the same as she pleased because that 
was the incident of ownership, and for the 
same reason her separate estate was liable for 
all her debts and personal engagements. 
After the English courts had repeatedly 
acted upon this basis and had accumulated a 
line of decisions sufficient to establish a set- 
tled doctrine, they about 1793 abandoned the 
ground that the liability was incident to 
ownership, and placed the liability on the 
ground that the separate estate was liable 
because the wife by contracting the debt 
thereby created a charge on her property, but 
acknowledged the doctrine that the wife could 
dispose (alienate) of her separate estate as 
she pleased, such power being an incident to 
ownership. The reason for this, although 
unsatisfactory and illogical, was that as the 
wife possessed the power to alienate the sep- 
arate estate, she had the power to charge it 
with the payment of her debts, but such 
charge did not arise from the contracting of a 
debt, but from the intent to charge the estate ; 
hence the estate was only liable when she ex- 
pressly intended to charge it, and such ex- 
press intent arose from the act of making a 
written obligation, for the courts stated she 
must intend the writing to operate in some 
way, and as it was void at law, and could 
have uo operation in equity except on her 
separate estate, it will be presumed she in- 
tended to charge her estate as if it was so 
expressly stated. This intention was only in- 
ferred from a writing, and not when the con- 
tract was verbal.16 The difference between 
these two positions is this: According to the 
first or old English cases the separate estate 
is liable for all the wife’s engagements, be- 
cause property is liable for the debts of the 
owner ; according to the latter or intermediate 
English cases the estate was only liable when 
the wife intended to create a charge against 
it. As, for example, if the wife made a pur- 
chase with intent to pay for it out of her sep- 
arate estate, the estate was liable; if she 
made the purchase without such intention it 
was not liable. The liability depended on the 
existence or non-existence of the intention. 


16 Belton vy. Williams, 2 Ves. Jr. 150; Clerk v. Mil- 
ler, 2 Atk. 879; Greatley v. Noble, 3 Madd. 49; Stuart 
vy. Kirkwall, 3 Madd. 200; Aguilar v. Aguilar, 5 
Madd. 144; Chester v. Platt, 1 V. & B. 334; Francis 
v. Wigzell, 1 Madd. 145. 
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In verbal contracts the intention must be 
proved ; when in writing the intention is con- 
clusively inferred or implied, the writing 
being regarded in the nature of a power of 
appointinent. 

The Ohio case of Williams v. Urmston, 
comes under the latter position. It is be- 
lieved that the distinction between debts evi- 
denced by writing and debts based on verbal 
contracts is not tenable. The writing is 
merely the evidence of the contract, and the 
inference that she intended to charge her 
estate is drawn from the contract, not the 
writing, and the same inference ought to be 
drawn from the verbal contract. In short 
this distinction that the intention is educed 
when the wife contracts a debt in writing and 
not when she contracts a debt verbally is not 
in harmony with the old and modern English 
cases nor with several contemporaneous cases 
at the time this distinction was advanced.” 

The recent or modern English cases repu- 
diated this distinction between written and 
verbal debts, that a debt could be charged on 
the separate estate only when the married 
woman had expressly so charged it, or by 
having executed her bond or other writing 
when it would be implied that she intended to 
charge her separate estate; and swung back 
to the doctrine of the early cases, that the 
separate estate is liable for all her debts 
whether written or verbal, on the broad 
ground that this liability is incident to owner- 
ship. In Murray v. Barlee,® Lord 
Brougham said: ‘‘If in respect to a wife’s 
separate estate she is in equity taken as a 
Seme sole and can charge it by instruments 
absolutely void at law, can there be any 
reason for holding that her liability, or more 
properly her power of affecting her separate 
estate, should only be exercised by a written 
instrument. Are we entitled to invent a rule, 
add a new chapter to the Statute of Frauds, 
and to require writing when that act requires 
none. Is there any equity reaching written 
dealings with the property which extends not 
also to dealings in other ways, as by sale and 
delivery of goods. Shall necessary supplies 
for maintenance not touch the estate ; and yet 
money furnished to squander away at play be 


7 Anon., 18 Ves. 258; Gregory v. Lockyer, 6 Madd. 
63. 
38 4 Sim. 82. 





a charge on it if fortified by a scrap of writ- 
ing? No such distinction can be taken on 
any conceivable principle.’’ 

Lord Cottenham, in Owens v. Dickinson,!® 
coincided with these views, and in speaking of 
the wife’s written promise to pay, said: ‘‘ It 
has sometimes been treated as disposing of 
the particular estate ; but the contract is silent 
as to the separate estate, a promissory note is 
a mere contract to pay, not saying out of 
what it is to be paid, or by what means it is 
to be paid, and it is not correct, according to 
legal prinviples, that a contract to pay is to 
be construed into a contract to pay out of a 
particular property so as to constitute a lien 
on that property. Equity lays hold of the 
separate property, but not by virtue of any- 
thing expressed in the contract ; and it is not 
very consistent with correct principles to add 
to the contract that which the party has not 
thought fit to introduce into it. The view 
taken by Lord Thurlow in Hulme v. Tenant, — 
is more correct. According to that view, the 
separate property of a married woman being 
a creature of equity, it follows that if she has 
a power to deal with it, she has the other 
power incident to property in general, name- 
ly, the power of contracting debts to be paid 
out of it; and inasmuch as her creditors have 
not the means at law of compelling payment 
of those debts, a court of equity takes upon 
itself, to give effect to them, not as personal 
liabilities, but by laying hold of the separate 
property as the only means by which they 
can be satisfied.’’ In Johnson v. Gallagher, 
Lord Justice Turner held as expressed by Sir 
R. T. Kindersley, V. C., in Vaughan v. Van- 
derstiger :2° ‘‘If a married woman having a 
separate property enters into a pecuniary en- 
gagement, whether by ordering goods or oth- 
erwise, which, if she were a feme sole, 
would constitute her a debtor, and in entering 
into such engagements, she purports to con- 
tract not for her husband but for herself, 
and on the credit of her separate estate, and 
it was so intended by her, and ‘was so under- 
stood by the person with whom she was con- 
tracting, that constitutes an obligation for 
which the person with whom she contracts has 


19 Cr. & Ph. 48. 

2 Johnson y. Gallagher, 3 De.G.F. & J. 494; 
Vaughan v. Vandersteger, 2 Drew. 183; 30 L. J. (N. 
S.) Ch. 298; 7Jur. N. 8. 273; 9 W. R. L. J.; 2 White 
v. Tudor, L. Cas. 697. 
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the right to make her separate estate liable, 
and the question whether the obligation was 
contracted in the manner I have mentioned, 
must depend upon the facts and circumstances 
of each particular case. It is clearly not 
necessary that the contract should be in writ- 
ing, because it is now admitted if a married 
woman enters into a verbal contract, express- 
ly making her separate estate liable, such 
contract would bind it; noris it necessary 
that there should be any express reference 
made to the fact of there being such separate 
estate; fora bond or promissory note given 
by a married woman without any mention of 
her separate estate has long been held suffi- 
cient to make her separate estate liable. If 
the circumstances are such as to lead to the 
conclusion that she was contracting not for her 
husband but for herself in respect to her sep- 
arate estate, that separate estate will be liable 
to satisfy the obligation.’’ 





ACTIONS FOR NEGLIGENCE. 


The recent case of Lax v. Corporation of Dar- 
lington, 28 W. R. 221, L. R. 5 Ex. D. 28, afforded 
an opportunity to Lord Justice Bramwell for 
giving fresh expression to his well known views 
on the subject of actions for negligence. No one 
who has had much opportunity of hearing or 
reading what the learned lord justice has at vari- 
ous times said in relation to such actions can be 
ignorant of the turn of his thought or this sub- 
ject. There isa now famous dilemma which he 
put in a case where a man injured himself by fall- 
ing over something in an insufficiently lighted 
station. ‘If it was too dark for the man to see, 
he had no business to go there. If it was light 
enough for him to see, he had no business to 
tumble over the obstacle.’’ There is no kinder- 
hearted judge on the bench than the lord justice, 
but his sense of justice and reason has always re- 
volted against allowing sentiment to affect the 
decision in actions of negligence when brought 
against public bodies or wealthy defendants. The 
tendency of juries in the case of railway com- 
panies is to make: them as nearly as possible in- 
surers of the passenger, even against the effects 
of his own precipitation and carelessness. Things 
that no one would dream of treating as negli- 
gence in the case of ordinary individuals are 
treated as negligence in the case of companies. 
The truth is that juries will continually find 
against the evidence as to whether there has been 
negligence, and the power of the courts to set 
them right is necessarily limited. It is no use 
ordering new trials when the jury is sure to find 
the same way, and so the whole standard of what 
constitutes negligence gradually becomes warped. 





Take this example of facts that would infallibly 
result in a verdict of negligence against a railway 
company. .A flurried old person at a bustling 
junction can not find out his or her train till the 
last moment, and wants to get in just as the train 
is being whistled out of the station. A porter 
runs up; he wishes to do the best he can for the 
passenger; there is no time for much deliberation, 
and so he bundles the old person into a carriage ; 
the old person gets his or her thumb shut in the 
door, and hence arises the class of cases known 
asathumb case. Now we should be very much 
disposed to think that this ought to be regarded 
purely in the light of an unfortunate accident for 
which no one can be said to be toblame. Negli- 
gence ought to imply something, of whatever de- 
gree, in the nature of moral delinquency. The 
porter in the case we put is really doing the best 
he can do under the circumstances. He knows 
that the train, though not actually started, will 
startin a moment. If it had actually started, his 
duty would be to prevent the passenger from get- 
ting in, though, in such cases, passengers are 
always assenting parties to being got in. He 
thinks there will be just time, with his assistance, 
for the passenger to get in, and this the passenger 
is eager todo. It is a choice of evils, an emer- 
gency, and he does his best. We can not see that 
the passenger has any real reason to impute neg- 
ligence to the porter. This may be taken asa 
typical case. It would almost require a porter to 
attend to every passenger who comes into a sta- 
tion to satisfy the duties which, according to 
counsel for plaintiffs in such cases, are incumbent 
upon a railway company. 

But, notwithstanding these considerations, we 
think Lord Justice Brainwell in his revolt against 
the injustice that is often done to companies in 
these actions, sometimes tends too strongly in the 
opposite direction. The class of cases in which 
the learned lord justice has expressed the strong- 
est views in favor of the defendants in actions of 
negligence are cases in which, though there is 
some amount of negligence or default on the part 
of the defendants, the plaintiff’s voluntary act has 
also conduced to the mischief. For instance, in 
platform cases, if the plaintiff did not get out the 
company’s negligence could not produce personal 
injuries. The suggestion, therefore, was that the 
‘sper quod”’ failed to be proved. To meet that the 
doctrine of ‘invitation to alight’? was devised, 
and every reader of law reports knows into what 
subtleties that class of cases has carried the law 
of negligence. We should wish to regard this 
class of questions with some breadth of view. It 
seems to us that the real question is whether, if 
no mischief would have followed the defendants’ 
negligence without an intervening act on the part 
of the plaintiff, done by the plaintiff with full 
power of estimating the risk he was running, 
there can be liability on the part of the defend- 
ants. We strongly suspect that the learned lord 
justice would answer this proposition in the neg- 
ative, and we admit that at first sight there are 
strong grounds in reason and logic in his favor. 
He says, commenting upon the well-known case 
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of Clayards v. Dethick, 12 Q. B. 439. ‘‘It was 
there asked, ‘Was the cabman bound to stay in 
all day?’ Bound to whom? A person being 
bound supposes his being bound to somebody. It 
is an inaccurate expression. One does not care 
about words except when they mislead. The ex- 
pression ‘bound’ was used there. Why of course 
he was not bound, because there was nobody to 
say to him ‘you shall.’ But if he chooses to go 
out with an obvious danger before him, he must 
take the consequences. Suppese a man is shut 
up in the top room of a house unlawfully, is he 
bound to stay there? He is not bound to do any 
thing of the kind. He may jump out if he likes 
to run the risk of breaking his neck or his limbs; 
he may let himself down by a rope or ladder, but 
if he runs the risk of getting out and breaks his 
neck, the person who shuts him up is not guilty 
of manslaughter; and if he breaks his leg, he 
ought not to have any right of action against that 
person, although he was not bound to stay there.”’ 
Many other illustrations might be put giving Mise 
to the same line of argument. Suppose a bale of 
goeds is being hoisted by a crane over a public 
footpath. A passer-by might by going a little 
distance into the roadway avoid all risk, but he 
goes along the footpath under the bale, and, 
through the default of the persons engaged in 
hoisting it up, the bale falls on and injures him. 
Has the person injured a right of action against 
the persons hoisting the bale? Questions of this 
sort, no doubt, give rise to many nice distinctions, 
and itis clear that there are many cases in which 
the risk is so obvious and its nature sueh that the 
injured person has no right, if he incurs the risk, 
to throw the consequences upon the defendant. 

It has been said that if the risk is such that a 
prudent man might reasonably incur it rather 
than incur the certain inconvenience to which he 
would otherwise be put by the defendant’s de- 
fault, the defendant will be liable if he incurs it 
and isinjured. Lord Justice Bramwell strongly 
inveighs against the application of this test. He 
says: ‘‘Then there was another expression used 
which I can not help thinking was an unfortunate 
one. It was this: ‘What would a prudent man 
do?’ Just see the consequence of that sort of 
reasoning; a prudent cabman, with a good horse, 
having a shilling fare offered to him, would have 
stopped at home; a prudent cabman with a bad 
horse and a pound fare offered to him would have 
chanced it. The consequence would be that he 
could recover if he hurt a bad horse, but he could 
not recover if he hurt a good one. The truth is 
that to talk of what a prudent man would do is a 
misleading way of considering the matter. A 
prudent man would lead aforlorn hope under 
some circumstances because the possible gain, in 
his estimation, would equal the risk. It is not, 
therefore, a question of prudence.’’ It seems to 
us, we must confess, that the reasoning of the 
learned lord justice avours somewhat of over 
subtlety and special pleading. We hardly think 
he gives a fair and reasonable construction to the 
word “‘bound”’ and the word ‘‘prudent” as used 
in the formula that he is criticising, and we are 





not sure that they are not capable of a fair and 
reasonable meaning in relation to the matter in 
question, though perhaps not the most accurate 
expressions that might have been used. We take 
it that the idea involved in these expressions is 
that while there isa duty on the one side not to 
be guilty of negligence, there isa duty on the 
other side to take reasonable care for the purpo- 
ses of self-preservation. The idea of the exist- 
ence of a duty may not be logically accurate as 
applied to the person injured, but, on the other 
hand, it is doubtful whether, strictly speaking, 
the idea of a duty is altogether strictly accurate 
as applied to the conduct of the defendant. The 
idea of a duty, in strict legal terminology, would 
appear to be only applicable where, for the mere 
breach of duty, a legal remedy exists. Now, 
mere negligence gives no right of action unless 
followed by damage. The learned judge’s phrase- 
ology might be inverted and applied to the de- 
fendant. Can a man be said to be bound to use 
due care in the hoisting of a bale of goods over 
the footway? If so, towards whom? A man 
passing by whom the bale did not strike in falling 
would have no remedy for the mere risk to which 
he was exposed. We are not sure if strictly 
analyzed that the duty can be said to be anything 
but to pay damages toa person injured through 
the negligence. Yet everyone would say that 
there was a duty to use due care in hoisting the 
bale. In the same loose sense of the term there 
may perhaps be said to be a duty on the part of 
the person injured not to be guilty of contribu- 
tory negligence towards the party originally 
guilty of negligence. We freely admit that this 
is not a strictly logical use of language, but it 
does not seem to usso absurd as it did to the 
learned lord justice. We doubt whether this ex- 
treme logicality in the use of terms necessarily 
tends toa right conclusion. At any rate, when 
you have picked holes in your opponents’ termin- 
ology you have not necessarily demonstrated the 
unsoundness of his conclusion. To solve a ques- 
tion such as this we think it is necessary to have 
recourse to broad grounds of justice and exped- 
iency. It cannot be solved by the analysis of 
semi-metaphysical expressions. 

Again, we think the learned lord justice does 
not deal quite fairly with the formula, ‘*What 
would a prudent man do?”’ It is clear that those 
who used that formula did not mean what would 
a prudent man do with regard to particular cir- 
cumstances which might give rise to a counter- 
balancing motive, inducing him to run the risk, 
but with regard to the chances of his escaping in- 
jury, quite apart from his motives for running the 
risk. If it ought to have been obvious to the man 
that he ran an imminent risk, he is guilty of con- 
tributory negligence; but if the risk was one 
which he might fairly incur with reasonable pros- 
pect of escaping injury, the case is different. 
For instance, if a train be drawn up beyond a 
platform so that there is an awkward descent, a 
man may fairly take the chance of trying to get 
down rather than be carried on perhaps 100 miles 
further. But if the train drew up on the edge of 
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a precipice, and he chose to clamber down the 
precipice, he clearly could not recover. 

It seems to us that there is an elementin the 
case which a lawgiver would have to consider in 
determining a priori what the law should be in 
such cases, that the learned lord justice rather 


overlooks, viz., the general expediency of the 


matter having regard to the relations between 
railway companies and such bodies and the gen- 
eral public. If the plaintiff in such cases can not 
recover in any case where he has voluntarily in- 
curred risk, the general public would be without 
a sufficient practical remedy against defendants 
for the inconvenience or restriction of lawful 
right which they might suffer through the defend- 
ant’s negligence or breach of duty. A man has a 
right to go on the footpath. If the only remedy 
for swinging bales in a negligent manner over it 
was an action for nuisance in respect of the dam- 
age occasioned by having to go a little distance into 
a muddy roadway, the owners of adjoining ware- 
houses might, practically speaking, hoist bales 
over the footpaths in the most negligent manner 
with impunity, and the right of the public to use 
the footpaths in safety would be practically a non- 
entity. So, if a passenger in a train pulled up 
beyond the platform must go on to the next sta- 
tion, and bring his action for damages for so being 
carried on, in a vast majority of instances his rem- 
edy would be not worth pursuing. We might 
multiply illustrations of this usque ad nauseam. 
We fully admit that juries are eonstantly going 
wrong in their findings both as to the existence of 
negligence and the non-existence of contributory 
negligence; but we are not convinced by the 
learned lord justice’s reasoning as to the un- 
soundness of the views which he combats. It 
seems to us to be generally expedient that a per- 
son towards whom there has been a breach of 
contract or duty should be entitled to recover in 
respect of damages which it may be reasonably 
contemplated he would incur by reason of such 
breach of contract or duty, even when immedi- 
ately caused by his own intervening action; but 
it is quite right that his title to recover should be 
limited by the countervailing proposition that 
when the damages can not reasonably be looked 
upon as the result of the breach of duty or con- 
tract, he should not recover—as, for instance, 
when they are caused by an intervening act of his 
own of a reckless or unreasonable character. An 
act of negligence or breach of contract which, 
through the intervening action of the party in- 
jured, causes injury, ought to give a right of ac- 
tion where such intervening action is that which 
a prudent and reasonable man would regard as a 
reasonably safe course of action. In such case 
the damage may fairly be said to spring from the 
negligence or breach of contract. But when the 
negligence or breach of duty but for the unreason- 
able or negligent action of the party injured 
would not have occasioned the injury, there should 
be no right of action, as the damage can not fairly 
be said to have arisen from the defendant’s act or 
default. This is, in truth, nothing more than the 





ordinary doctrine with regard to contributory neg- 
ligence. 

On consideration, we feel inclined, with due 
submission, to defy the learned lord justice to 
escape from the ‘‘ prudent man” test that he so 
much objects to. It enters into almost every case, 
except where the injury is the direct result of the 
defendant’s act. In every case where intervening 
action of the plaintiff isa necessary condition of 
the damage resulting from the defendant’s negli- 
gence, you must consider the character of the 
plaintiff's intervening action. To take a case at 
random. A surveyor of highways leaves a great 
heap of stones in the middle of aroad. A person 
driving along ona dark night comes to grief in 
consequence. He need not have driven along in 
the dark. You must consider whether the act of 
driving along in the dark was prudent, and wheth- 
er the pace at which he drove was prudent under 
the circumstanges, and so forth. Some may say 
the case is obvious, but this is a mere matter of 
degree. If you must consider the prudence of 
the intervening action in one case, you must in 
all. It may be said that the public enjoyment of 
the right of transit on roads at night would be 
greatly interfered with by the negligence of road 
surveyors, if everybody driving at night was 
bound to take all risks. We say that precisely 
similar considerations, though perhaps in differ- 
ent degrees, apply to the cases of persons injured 
by platform accidents, or by bales falling on foot- 
paths. The question whether a man is the author 
of his own wrong, or can be said to be damaged 
by the fault of another, must depend on the rela- 
tion between the conduct and actions of both 
parties, which may vary in each particular ease, 
and we believe that it must generally be deter- 
mined by considerations substantially the same as 
those so forcibly criticised by Lord Justice Bram- 
well, though they may be capable of more aecur- 
ate modes of expression than those with which 
he finds fault. We see no medium between this 
conclusion and the conclusion that no person can 
ever recover in an action of negligence where his 
own intervening act in incurring risk has conduced 
to the injury. Such a proposition seems to us to 
be contradicted by hundreds of decided cases, and 
to be contrary to the obvious principles of expe- 
diency. 
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PARTNERSHIP — PAYMENT BY PARTNER 
TO PRIVATE CREDITOR—TRUST. 





JOHNSON v. HERSEY. 





Supreme Court of Maine, January, 1880. 


Where one partner, without the knowledge or con- 
sent of his co-partner, pays his own note to a private 
creditor out of the funds of the insolvent firm, such 
creditor knowing that the money belonged to the firm, 
the funds so received will be regarded as held by the 
private creditor in trust for the benefit of the firm, and 
may be attached in his hands upon a trustee process 
instituted against the firm by one of the creditors. 
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PETERS, J., delivered the opinion of the court: 

The bank, alleged trustee, held a note against 
Woodward, one of the firm of Hersey & Wood- 
ward. The firm was insolvent. Without the 
knowledge or consent of his partner, Woodward 
drew drafts upon the copartnership funds, and 
passed them tothe bank in payment of his in- 
dividual note. The bank knew that it was a mis- 
application of the funds of the firm, as the papers 
were, per se, a perfect notice of the fact. A cred- 
itor of the firm has sued the partners upon a firm 
debt, and trusteed the bank for the sums thus 
paid on Woodward's private note. Can the at- 
tachment be sustained? We think it can. 

One side of the question is, that the creditors 
can have no legal remedy because the partnership 
has none; that one partner has the power to 
transfer the partnership property without the con- 
sent of the copartners; that by his act the title 
passes out of the firm and vests in the transferee, 
when no fraud is intended, and can be reached by 
creditors or partners only in equity; that there 
can be no legal remedy. The other side of the 
question is, that the transfer of partnership prop- 
erty by one partner, without the consent of his 
copartners, to pay a private debt of his own, is a 
fraud upon his co-partners unless the firm has 
enough to pay all its debts and liabilities; that, if 
the title in any way passes to the transferee, he 
holds it in trust for the benefit of the partners 
and not for himself; and that partnership credit- 
ors can avail themselves of this right of the part- 
nership in an action at law by an attachment of 
the property. We hold this position to be the 
jst and correct one. 

Judge Story declares that the private creditor 
can have no better title to the funds than the part- 
ner himself had, and pronounces a creditor’s ac- 
ceptance of them as an illegal conversion of the 
funds of the firm. Rogers v. Batchelor, 12 Pet. 
221. Hoxie v. Carr, 1 Sumn. 181; Kelly v. Green- 
leaf, 3 Story, 93. He denominates the partners as 
having a lien upon the property for firm debts, 
and creditors of the firm as having a quasi lien 
thereon. Story Part. § 360. Lord Eldon called 
the partner’s right an equity amounting to some- 
thing like lien. Hx parte Williams, 11 Ves. 5. 
Chief Justice Gibson describes the right thus: 
“The principle which enables partners to pledge 
to each other the joint effects as a fund for the 
payment of the joint debts has introduced a pref- 
erence in favor of joint creditors.’ Doner v. 
Stauffer, 1 Penn. 198. Chancellor Kent says: 
‘Creditors have no lien upon the partnership 
effects for their debts. Their equity is the equity 
of the partners operating to the payment of the 
partnership debts.’’ 3 Kent Com. 65. It is com- 
monly said in the cases that the preference of the 
creditors is ‘‘worked out’’ through the equity of 
the partners. The lien is waived if all the part- 
ners assent to or joinin the sale of partnership 
goods to pay the debt of one partner. Kent, Com. 
supra. Chancellor Kent has been supposed to 
favor the theory of a creditor’s lien more strongly 
than some other jurists have, and the New York 
court in a comparatively late case, Menagh v. 





Whitwell, 52 N. Y. 165, say: ‘“‘ The better opinion 
is, at this time, in accord with the views of Chan- 
cellor Kent, that the partnership debts have in 
equity an inherent priority of claim tobe dis- 
charged from the joint property.” 

The principle seems to amount to this, that the 
partners hold the lien for themselves and credit- 
ors. It is theirs for the benefit of their creditors. 
They can not benefit themselves thereby except- 
ing as they confer benefit upon their creditors. 
It is principally through proceedings for the ben- 
efit of creditors that the lien is ever maintained 
and upheld. The lien or equity of the partners, 
until waived by the partners, holds the property 
in a condition where it can be taken by creditors. 
As soon as an attachment of it is made the lien of 
the partners by operation of law, so to speak, he- 
comes transferred to the creditor, putting it be- 
yond the further control of the firm. 

What need of a resort to equity in such a matter 
as this? The legal remedy is more expeditious 
and efficacious, simple and satisfactory. You 
may go into equity, but why be compelled to 
when a proper result can be ‘worked out’’ in a 
more direct and cheaper way. No other creditor 
complains requiring a distribution of the fund. 
The objection is that it is assuming equity powers 
in a court of law. But a good deal of equitable 
remedy in partnership matters has already been 
imported into the law. In this respect the law in 
this State has been advancing as late cases will 
show. Hacker v. Johnson, 66 Maine, 21; Parker 
v. Wright, Id. 393. Joint creditors have the 
primary claim upon the joint fund in the distribu- 
tion of the assets of partners when in bankruptcy 
or insolvency. 3 Kent Com. 64. So in cases of 
general assignments for the benefit of creditors. 
Wilson v. Robertson, 21 N. Y. 587; Merrill v. 
Wilson, 29 Maine, 58; Howe v. Lawrence, 9 Cush. 
553. . 

It is rather strange that a question of such prac- 
tical interest and importance as this is should not 
have been discussed in any reported case in this 
State. There is not much authority upon the 
question to be found elsewhere. The case of 
Caldwell v. Scott, 54 N. H. 414, is, however, in 
point, and coincides with our view. Arnold v. 
Brown, 24 Pick. 89, indirectly decides the ques- 
tion, we think, the same way. Locke v. Lewis, 
by implication admits the principle. 124 Mass 1. 
Other eases are more or less to the same effect. 
Williams v. Brimhall, 13 Gray, 462; Tay v. Ladd, 
15 Gray, 296; Commercial Bank v. Wilkins, 9 
Maine, 28; Yale v. Yale, 13 Conn. 185; Wells v. 
March, 30 N. Y. 344; French v. Lovejoy, 12 N. 
H. 458; Homer v. Wood, 11 Cush 62. In the case 
last cited it was held that partners could not 
jointly sue to recover a debt which one of the 
partners had released in payment of his own in- 
dividual indebtedness. The decision is upon the 
ground that one of the plaintiffs was equally with 
the defendant guilty of the fraud. 

In the case at bar no such difficulty about the 
joinder of parties is encountered. We also avoid 
the question whether it makes a difference that 
the private creditor does not know that he is re- 
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ceiving partnership funds. Upon this point the 
authorities disagree. Locke v. Lewis, supra; 
Rogers v. Batchelor, supra; Ferson v. Monroe, 
21 N. H. 221; Geery vy. Cockroft, 33 Sup. Ct. (N. 
Y.) 146, and cases cited. Another question has 
been mooted, not arising here, and that is whether 
an action may be sustained in the name of one 
partner alone where the copartner and another 
person have jointly committed a fraud upon the 
partnership. It has been decided that it can not 
be. Wells v. Mitchell, 1 Ir. L. R. 484; Miller v. 
Price, 20 Wis. 117. And, under some circum- 
stances, that it can. Calkins v. Smith, 48 N. Y. 
614. 
No other points raised can change the result. 


PARENT AND CHILD— CUSTODY OF IN- 
FANT. 





McKIM v. McKIM. 





Supreme Court of Rhode Island, November, 1879. 


In case of a separation between husband and wife, 
the court in awarding the custody of an infant child to 
its father or its mother, will consult the welfare of the 
child rather than the rights of either parent. Hence, 
when it appeared that the character and circumstances 
of either parent would secure the child’s education and 
the satisfaction of its physical wants, but the child was 
a delicate female infant of four years: Held, that the 
child should for the time being at least be placed in the 
custody of its mother. 


Habeas corpus for the custody of an infant 
daughter. 

DuRFEE, C. J., delivered the opinion of the 
court. 

In this case a writ of habeas corpus issued at the 
request of Charles F. McKim to his wife, Annie 
B. McKim, for the production of their infant 
daughter. The child was produced in obedience 
to the writ. She was four years old in August 
last and is in appearance delicate and frail. ‘The 
physician who has attended her for two years, 
testifies that she is afflicted witha bronchial affec- 
tion and with another trouble which impairs her 
health; that she is better now than formerly, but 
is still delicate, requiring constant watchfulness 
and care by some person who is familiar with her 
character and constitution, and that, in his opin- 
ion, she would suffer if taken from her mother, 
who is devoted in attention to her. Charles F. 
McKim, the father, lives in New York, where he 
pursues the profession of an arebitect. Annie B. 
McKim, the mother. lives with her parents in 
Newport, having left the house of her husband in 
the spring of 1877. The child has always been 
with the mother. The object of the proceeding is 
to have her transferred to the custody of the 
father. 

Charles F. McKim, according to the testimony 
of men who know him well, is a gentleman of ex- 
cellent character. He married his wife in Octo- 
ber, 1874. She lived with himin New York until 
May, 1875. She then lived with him in Newport 





until January, 1876. Their child was born in 
Newport August 13, 1875. In January, 1876, they 
returned to New York, where they resided in a 
house which was provided and partly furnished 
for them by Mrs. McKim’s father, until May, 1877. 
Since then she has lived apart from him, and for 
the most part in her father’s house at Newport. 
The petitioner represents that their married life 
was perfectly happy until after the birth of their 
child, when one Rose Wagner came to live with 
them as nurse and friend of Mrs. McKim, and too 
completely monopolized her. He attributes to 
her presence and influence the estrangement which 
has led to their separation. Mrs. McKim denies 
that the estrangement is attributable to Rose Wag- 
ner; and we think the charge that it is attrib- 
utable to her has not been sustained. Mrs. Me- 
Kim attributes it to her husband’s character and 
conduct. She accuses him of harshness, untruth- 
fulness and a low standard of moral sentiment. 
Her charges, however, except in asingle instance, 
are vague and indefinite, though she intimates 
that he has been guilty of misconduct, as yet un- 
disclosed, by which he has forfeited her respect, 
and which renders it impossible for her to live 
with hin: again as his wife. No testimony has 
been submitted to show any misconduct on his 
part which legally justifies her desertion of him. 

We think the petitioner is morally fit to have 
the custody of his child and that he is entirely 
competent to provide for her education and physi- 
cal wants. But, on the other hand, the child will 
doubtless enjoy equally good advantages where 
she now is, in the house of her maternal grand- 
father, who is a man of means, and she will have, 
in addition to them, the affectionate care of a 
mother who, whatever her idiosyncrasies, is evi- 
dently a lady of superior moral and mental endow- 
ments; whereas with her father she will probably 
have to be confided to a hired nurse or servant. 
The welfare of the child, considering her tender 
age, her sex and the delicacy of her constitution, 
willin our opinion be best subserved by leaving 
her for the present with her mother; and indeed 
we think that, for the present, to take her from 
her mother is too hazardous an experiment for us 
to try, unless the law, in deference to the supe- 
rior right of the father, requires it of us. The 
question is. then, does the law require it? 

The law as laid down in England in Rex v- 
Greenhill, 4 A. & E. 624, decided in 1836, favored 
the father at the expense of the mother to such 
an extent that it shocked the moral sentiment of 
the nation, and led to a modification by act of 
Parliament. The doctrine of Rex vy. Greenhill, 
however, was a relapse from the more reasonable 
doctrine of earlier cases. In Rex v. Delaval, 3 
Burr. 1434, decided in 1763, and again Blissett’s 
case, Lofft, 748. a few years later, Lord Mans- 
field, while recognizing the preferable right of 
the father, held that the court had a discretion, 
for the good of the child, to decide each particu- 
lar case according to its circumstances. 

In this country the earlier English doctrine has 
generally been adopted. In Commonwealth v 
Briggs, 16 Pick. 203, Chief Justice Shaw said, that 
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‘sin the case of a child of tender years, the good 
of the child is to be regarded as the prominent 
consideration.”’ It is true that, in that case, the 
court decided that the father was entitled to the 
custody of his child; but the child, though he 
was only between three and four years old, was a 
boy, and it does not appear that his health was 
such as to demand a mother’s anxious care. here 
are American cases, several of them, in which the 
mother was allowed to retain the custody, solely 
because of the sex and tender years, or of the 
tender years, without regard to sex of the child. 
In ex parte Schumpert, 6 Rich. 344, the child was 
a girl between four and five years old, and the 
court refused to take her from her mother and de- 
liver her to the father. In Commonwealth v. 
Addicks, 5 Binn. 520, there were two female 
children aged respectively seven and ten, and the 
court at first refused to transfer them from the 
mother ,to the father; though the transfer was 
made three years later upon a second application. 
2 Serg. & R. 174. In State v. Paine, 4 Humph. 
523, there were three children, a girl aged five, 
and two boys aged seven and three. The court 
transferred the eldest boy to the father, but left the 
girl and the youngest boy with the mother, solely 
on the ground that they were of too tender an 
age to be removed from the protecting care of the 
mother. In State v. King, 1 Ga. Dec. 93, the 
child, a girl two and a half years old, was trans- 
ferred from father to mother, because at her tender 
age she needed a mother’s care. In People v. 
Mercien, 1839, 8 Paige. 47; 1840, 25 Wend. 
64; 1842, 3 Hill, 399; there were several efforts by 
writ of habeas corpus to obtain fora father from 
the mother the custody of their infant daughter, 
all of which were unava'ling. Hurd on Habeas 
Corpus, 511-517. See also D*Hauteville’s Case, 
Ibid. 481, and State v. Baird, 21 N. J. Eq. 384. 
On the authority of these cases we think there 
can be no doubt that it is the well-being of the 
child, rather than the right of either parent, 
which ought to control the court in its decision, 
and that even where the father is of good charac- 
ter and the mother not free from fault, it may yet 
be the duty of the court, out of regard for the 
tender age, the sex, or the delicate constitution 
of the child, to leave the child in the wakeful 
custody of the mother. 

The petitioner presses on our consideration the 
remark of Chief Justice Shaw in Commonwealth 
v. Briggs, 16 Pick. 203, 205, that ‘‘the unauthor- 
ized separation of the wife from the husband 
without any apparent justifiable cauce, is a strong 
reason why the child should not be restored to 
her.”’ We are sensible of the weight of this re- 
mark; and if the child here, instead of being a 
girl, were a boy of somewhat riper age, in good 
health, we might deem it our duty under the law 
to restore him to his father, even at the risk of 
tearing the mother’s heartstrings asunder. We 
are led in this case to leave the child with the 
mother, not for the mother’s sake. but for the 
good of the child. 

The petitioner argues that it will be no detri- 
ment to the child to allow him to carry her with 





him to New York, because the mother will follow. 
Perhaps she will, but we can not be sure of it. 
As we have said, the evidence before us does 
not show any legal cause of separation. But 
the evideace does show a strong repugnance on 
the part of the wife to a renewal of her marital 
relations, and does also show that the last year she 
lived with her husband her health mysteriously 
gave way asif it were sapped by secret troubles. 
Now in view of this evidence we see no reason to 
believe that the mother, even if she should fol- 
low her child, would consent to live with her 
husband again as his wife, and we very much 
doubt the wisdom of coercing her to live with 
him in any other manner. A home so constituted 
could hardly be a happy home, even for the child. 

Our decision is that, for the present at least, 
the child be allowed to remain with the mother. 
We wish to add, however, a single monitory re- 
mark. The mother should remember that this 
decision is not necessarily definitive, and that, 
while the custody of the child is confided to her, 
the father’s right has not been forfeited. It will 
be her duty to respect his right and to allow him 
every proper opportunity to cultivate the affec- 
tion of the child. Especially will it be her duty 
to refrain from any attempt to alienate the child 
from the father, or to instil into her mind any 
thought or feeling which a daughter ought not to 
cherish for her father. A failure to observe this 
monition may be good ground for another appli- 
cation on the part of the petitioner for the cus- 
tody of his child. But we are confident that the 
respondent, knowing the wishes of the court, will 
conform to them. 

Let an order be entered recommitting the child 
to the mother. 

Order accordingly. 





CRIMINAL LAW—THE DEGREES OF MUR- 
DER. 





STATE v. SHARP. 





Supreme Court of Missouri, March, 1880. 


1. To constitute murder in the first degree, the killing 
must have been done wilfully, deliberately, premedi- 
tatedly and with malice aforethought, and these differ- 
ent words must be defined by the instructions of the 
court. 


2. An instruction which defines the word “deliberately” 
to mean intentionally, purposely, considerately, is in- 
sufficient. ‘‘Deliberately’’ meansin a cool state of the 
blood, and a wilful, premeditated killing is murder in 
the second degree. 


3. A mistake in the name of the deceased is immater- 
ial, unless regarded as prejudicial to the right of the 
defendant by the trial court. 


The defendant was convicted of murder in the 
first degree for having shot and killed one Martin 
Edward Hogin. It appears from the testimony 
in the case that the defendant was charged with 
the crime of forgery. a felony, by complaint be- 
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fore a justice of the peace, and a warrant was is- 
sued and placed in the hands of an acting deputy 
constable to be executed; that said constable re- 
quested one or two persons to aid in making the 
arrest, among others the deceased, who had also 
been acting as constable on special occasions. 
Two or three other persons afterwards joined the 
posse, and assisted in looking for defendant. The 
defendant, having learned that these parties were 
seeking his arrest, made some effort to escape, and 
declared that if they attempted to arrest him they 
would get hurt, or he would hurt them. Some of 
the party discovering the defendant passing 
through the town (a newly laid out town on the 
C. B. & St. L. RR.) in the direction of the livery 
stable, called to him to halt; he immediately an- 
swered this call by firing two shots at the person 
halting him, and this person then snapped his re- 
volver at defendant. Defendant then fired two 
more shots at another member of the posse who 
was near by, and then went to the livery stable, 
and in the office of the stable (this being after 
night), re-loaded his revolver by putting four 
loads into it, saying at the time that if they both- 
ered him they would get hurt, that he had not 
killed anybody and had not committed forgery, 
and would not be taken by that crowd from Pos- 
sum Walk, and kissing his revolver he passed out 
of the office into the stables. He sent word to the 
constable by one Brown, a friend of his, that if 
they would let him alone until morning he would 
go down to the justice’s office, but if they at- 
tempted to arrest him that night, he would kill 
the first man who attempted his arrest. The con- 
stable and his posse resolved to arrest him forth- 
with, and Hogin, the deceased, remarked to some 
onein the posse to give him a revolver and he 
would arrest him without any trouble, and upon 
receiving the revolverhe started toward the livery 
stable, inquired at the office for the defendant, 
and was told that he was back in the barn, and 
not to go in there, he would get hurt, but he 
walked in and called to defendant: ‘‘Sharp, where 
are you? I want you.” Sharp answered: **Damn 
you, take it then,’’ and thereupon three shots 
were fired in quick succession, one of which in- 
flicted upon the deceased the wound of which he 
died in about ten hours. Upon hearing the 
shooting the other persons rushed in and found 
defendant down on his back, deceased upon him 
holding him down. while defendant had his revolver 
in his hand pointing it at the head of deceased, 
making an effort to shoot him in the head. When the 
crowd rushed in defendant called out, **Adams, is 
that you; don’t let them hurt me; they are trying 
to kill me.” The defendant was secured and dis- 
armed, and the deceased was assisted into the of- 
fice and placed upon a bed and a physician sent 
for. Deceased was shot through the upper part 
of the thigh, the bullet cutting or injuring the 
sciatic nerve, which caused him great pain and 
suffering until he passed into a comatose state, 
and died in that condition about ten hours after 
he was shot. Shortly after the shooting defend- 
ant asked to see Hogin, and was taken to his pre- 
sence in the office, and there in a running conver- 





sation between them, Sharp said, ‘‘Hogin, you 
shot first.””. Hogin denied this. Some one said a 
load had been shot out of Hogin’s pistol and two 
from defendant’s. Hogin said if his pistol was 
discharged, it went off accidentally in the scufile, 
that he did not shoot. Defendant said, ‘- If I had 
had you where you had meI would have blown 
your d——4d brains out, and if 1 had had my fin- 
ger on the trigger instead of on the guard I would 
have blown your d——d brains out.’’ He said it 
might go hard with him, but he did not givea 
damn. He also said ‘the was sorry it had hap- 
pened; that Hogin was to blame, that he ought not 
to haverushed on to me as he did; he might have 
known that I would shoot.’’ Hogin said: “I ar- 
rested you all the same.’” When taken before the 
justice, defendant pleaded guilty to the charge of 
forgery and was committed for that offense. 
There was evidence of some other statements by 
defendant, boasting on his manhood and the kind 
of man he was, ete. 

The court gave the following instructions: 

‘*], If the jury believe from the evidence that on 
or about the 9th day of October, 1879, in this 
county, the defendant, Otto Sharp, did wilfully, 
deliberately, premeditatedly, and with malice 
aforethought shoot and kill one Martin Edward 
Hogan with a pistol, the jury should find the de- 
fendant guilty of murder in the first degree, and 
so state in the verdict. 

2. Wilfully mea.s intentionally, and not acci- 
dentally; therefore, if the defendant intended to 
kill, such intention was wilful. Deliberately 
means intentionally, purposely, considerately; 
therefore if the defendant formed a design to kill, 
and was conscious of such a purpose, it was delib- 
erate. Premeditatedly means thought of before- 
hand for any length of time, however short; and 
malice signifies a condition of the mind, an un- 
lawful intention to kill or do some great bodily 
harm to another without just cause or excuse; 
aforethought means thought of beforehand for 
any length of time, however short. 

‘3. To constitute murder in the first degree 
there must have been an intention to kill; the 
killing must have been wilful at the time of the 
alleged shooting, and there must have been delib- 
eration and premeditation, a formed design and 
determination to take life, but the intention to 
kill and the deliberation and premeditation with 
which the alleged act was done, and the necessary 
malice may all be proved by circumstances, and 
need not be proved by direct and positive evi- 
dence as to such facts; the intention and delibera- 
tion and premeditation need not be expressly 
proved, but the facts must appear from which 
their existence may be rationally and satisfactori- 
ly inferred. 

‘4. If the jury believe from the evidence that 
the defendant intended to kill and shot with that 
intention, and that such intention was accompan- 
ied by such circumstances as evidence a mind 
fully conscious of its own purpose and design, it 
was deliberate, and if sufficient time was afforded 
to enable the defendant to select or prepare the 
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weapon, a place to carry out his intention and 
design, it was premeditated. 

“5. It may be presumed that a man intends the 
natural and probable result of his own wilful acts. 
The intention with which an act is done may be 
inferred from the facts and circumstances attend- 
ing it; therefore, if a man usesa deadly weapon 
by which death is produced, with a manifest design 
so to use it, with sufficient time to deliberate and 
fully to form a conscious purpose to kill, without 
just cause or excuse, it may be inferred that he in- 
tended to kill, and the wilfulness, deliberation and 
premeditation and malice essential to murder may 
be also inferred when the jury,from all the facts and 
circumstances in proof, feel warranted in making 
such inference. The law fixes on no length of 
time to form this intention to kill, or to deliberate 
and premeditate upon it, but leaves the existence 
of a fully formed intent, and the wilfulness and 
deliberation and premeditation, as facts, to be de- 
termined by the jury from all the facts and cir- 
cumstances in proof, the conduct of the defend- 
ant, what he said and did at and shortly before 
the alleged shooting.” 

Then follow a few instructions in relation to 
the rights of the parties to make arrests, and as to 
the duty of the defendant to submit to arrest. and 
his right to defend himself and under what cir- 
cumstances. As to murder in the second degree, 
the court instructed as follows: 

“10. If the jury believe from the evidence that 
about the 9th day of October, 1879, in this coun- 
ty, the defendant with intent to kill wilfully and 
maliciously shot and killed one Martin Edwin 
Hogan with a pistol, and that said intention to 
kill was not deliberate and premeditated by the 
defendant, the jury should find the defendant 
guilty of murder in the second degree, and so 
state in the verdict, and assess his punishment at 
imprisonment in the penitentiary for any deter- 
minate period not less than ten years. 

“11. The jury must inquire and by their verdict 
ascertain from the evidence under the instruc- 
tions of the court whether the defendant is guilty 
of murder at all or not, and whether he is guilty 
in the first or second degree of murder, if guilty 
at all, under the evidence and instructions of the 
court, and return their verdict according to the 
fact as found by them; that is to say, if the jury 
believe from the evidence that the defendant did 
wilfully, deliberately and premeditatedly, and of 
his malice aforethought, as these words and terms 
have been defined and explained by the court, kill 
the said Hogan by shooting him with a pistol, the 
jury should find him guilty of murder in the first 
degree. But if they find and believe from the ev- 
idence that he killed said Hogan intentionally and 
with malice aforethought, but without deliberation 
and premeditation, the jury should find him guilty 
of murder in the second degree, and unless the 
jury find him guilty of either the first or second 
degree of murder they should find him not guilty.” 

SHERWOOD, C. J., delivered the opinion of the 
court: , 

The defendant was indicted for the crime of 
murder in the first degree; the name of the per- 





son On whom the murder was alleged in the in- 
dictment to have been perpetrated was Martim 
Edward Hogan. On trial the jury by their ver- 
dict found the defendant guilty of murder in the 
first degree; and he was therefore sentenced in 
conformity to the verdict. 

We shall enter on no discussion of the testi- 
mony as to the degree of homicide which is 
established, as we regard a fatal error as having 
been committed in the giving by the court, of its 
own motion, the second instruction on behalf of 
the State. That instruction reads as follows: 

‘*Willfully means intentionally and not acci- 
dentally; therefore, if the defendant intended to 
kill, such intention was wilful. Deliberately 
means intentionally, purposely, considerately ; 
therefore if the defendant formed a design to kill 
and was conscious of such a purpose, it was de- 
liberate. Premeditatedly means thought of be- 
forehand for any length of time however short. 
Malice signifies a condition of the mind, an un- 
lawful intention to kill or do some great bodily 
harm to another without just cause or excuse. 
Aforethought means thought of beforehand for 
any length of time, however short.”’ That in- 
struction is clearly faulty in that it does not cor- 
rectly detine the word ‘‘deliberately.’’ To consti- 
tute murder in the first degree, there must concur 
wilfulness, deliberation, premeditation and mal- 
ice aforethought. 

The first instruction clearly stated in general 
terms what was necessary to constitute murder in 
the first degree, but the terms used in that.in- 
struction needed to be explained so that the jury 
might fully understand their import. This ex- 
planation of the words used in the first instruction 
was attempted in the second instruction, but with 
a signal lack of satisfactory results. ‘‘Deliberately’’ 
is said to mean that which is done in the cool 
state of the blood. A homicide may be thonght 
of beforehand that is premeditated and intention- 
ally done, and still if the elements of deliberation 
be lacking the homicidal act will be only murder 
in the second degree. So that it will be readily 
seen that ‘‘dehberately’’ does net, as defined in 
the objectionable instruction, mean intentionally 
or purposely done, otherwise every act of inten- 
tional killing done with premeditation and malice: 
would carry with it the element of deliberation 
and amount to murder in the first degree. For it 
is held that ‘‘all intentional homicides committed 
with premeditation, but without deliberation, 
must be murder in the second degree,’ and that 
murdér in the second degree is such a homicide 
as would have been murder in the first degree if 
committed deliberately, and we do not consider: 
the definition of the word ‘‘deliberately”’ as made 
any clearer by the words which follow the word 
‘‘purposely’’ in the same clause. Evenif we grant 
that the word “‘considerately”’ is a synonym of ‘‘de- 
liberately,’’ ‘“‘considerately”’ is not defined, and the 
jury were as much in the dark as if the word 
being defined had been merely repeated in the 
explanatory sentence. Nor do we think the mat- 
ter is helped by the addition of the words, ‘that 
if the defendant formed a design to kill, and was 
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conscious of such a purpose, it was deliberate.”’ 
Because every intentional killing—a killing with 
premeditation, as seen, only makes murder in the 
second degree, and it is impossible to conceive of 
such a killing, unaccompanied by a previously 
formed design to kill, or the forming of sucha 
design without a consciousness of its purpose. 
Then the jury were in effect told that delibera- 
tion was an ingredient of murder in the second 
degree, that therefore there was no distinction 
between the two degrees of murder. Had the 
jury been told that deliberately meant in a cool 
state of blood, and that in such a state of the 
blood the defendant formed a design to kill, the 
act would have been deliberate. The instruction, 
taken as a whole,.and in connection with its 
other definitions would perhaps have been unob- 
jectionable. As it is, we can not give it our sanc- 
tion. The foregoing views are fully supported by 
the cases of the State v. Weiners. 66 Mo. 12,6 
Cent. L. J. 70; State v. Curtis, 10 Cent. L. J. 370. 

In relation to the point that there was variance 
between the name of the deceased and that men- 
tioned in the indictment, it is sufficient to say that 
such variance is immaterial unless the trial court 
found it ‘‘material to the merits of the case and 
prejudicial to the defense of the defendant.” 
There has been no such finding in this case. Rev. 
Stat. 1879, p. 307, sec. 1820. State v. Wam- 
mack, decided at present term. 

Judgment reversed and cause remanded. All 
concur, except Judge Norton, who dissents. 


NorTrE.—The opinion of the court in this case is in- 
structive in that it announces the doctrine that the 
trial courts must not only instruct juries in plain 
English, using the words employed by the legislature 
in expressing its will, but must educate them in the 
signification and meaning of the most ordinary words 
in the English language; and if that be attempted by 
the use of synonymes, then its synonymes must be de- 
fined. How long the attempt to explain must be pur- 
sued before the necessary precision is reached must be 
settled by some future decision of this court, It may 
involve an inquiry into the capacity or ability of the 
jurymen to understand the simplest words in the 
English language. It is of the greatest importance 
however that the law of murder should be rightly in- 
terpreted and understood, and that the practice in re- 
lation to it should be intelligently settled. The Mis- 
souri statute dividing murder into the first and second 
degrees is admitted to be a literal copy of the Penn- 
syivania act passed in that State in 1794, which had 
frequently received judicial interpretation in that 
State before it was adopted here, and for many years, 
as is usual in such cases, the Supreme Court of this 
State followed the construction given to the law by the- 
courts of that State, with the acquiescence and tacit 
approval of many successive legislatures, but of late 
what was supposed to be settled has been overthrown 
and nothing can be safely relied upon in the trial of a 
case of murder in Missouri. The true principle 
should obtain in all cases however, whether it be the 
old or the new interpretation, and if our judges are 
wiser than their ancient predecessors, and more capa- 
ble of discerning the spirit of the law, let their wis- 
dom prevail; but if their supposed discoveries are 
‘*‘baseless as the fabric of a dream,’’ let the shad- 
owy delusion be pushed aside for the real and the 
substantial. 





It isa rule of practice, never controverted or ques- 
tioned, that instructions to a jury must be applicable 
to the case made by the evidence, and the propriety or 
impropriety of an instruction will be determined by 
its bearing upon the case, and if the jury are properly 
instructed as tothe law of a case with no possibility 
of being misled, the purpose of instructing is accom- 
plished. In People v. Doyell, 48 Cal. 85, the court 
aptly said that it must be presumed that jurors are 
men of common intelligence and capable of compre- 
hending the ordinary use of language as applicable to 
the particular proposition under consideration, and in 
reference to which it is employed; and the court 
would assume that the jurymen understood the charge 
as the court understands it. It is also said that the 
true meaning and effect of a charge to ajury can not 
be ascertained by selecting a sentence here and a line 
or word there and looking to them alone, but all that 
is said on each particulur subject or branch of the 
case must be looked to in order to reach a just conclu- 
sion respecting it. St. Louis v. State, 8 Neb. 405; 
People v. Doyell, supra. 

The distinction between the two degrees of murder 
should be drawn by the instructions with that per- 
spicuity which will render it distinct and clear to the 
comprehension of the jury. The instructions given in 
the principal case, so far as they relate to the elements 
of murder in either degree, are furnished in the re- 
port of the case, and the reader must determine 
for himself in the light of common sense and the au- 
thorities whether the two degrees of murder are 
therein clearly defined. The learned judge who wrote 
the opinion of the court takes exception to the man- 
ner in which the word ‘‘deliberately ’’ is defined in 
the second instruction, and wholly ignores all the 
other instructions and the evidence in the case. 
Words are used to express thoughts and ideas and im- 
press their meaning upon the human understanding. 
There are some words so well and so generally under- 
stood that the ordinary mind comprehends their full 
import, and there are others, very few however, 
which, though in general use, have a technical legal 
meaning and a popular meaning, and the technical 
meaning must be explained under the proper circum- 
stances lest it be misunderstood by the jury; such, 
for instance, is the word malice, and perhaps the 
words wilful, deliberate, premeditated and afore- 
thought under some circumstances, when applied to 
murder, but under ordinary circumstances the aver- 
age juror would have no difficulty in comprehending 
their true legal import. In State v. Byne, 24 Mo. 
151, there was no attempt made to define any of these 
words, nor was the crime itselt in any manner defined, 
and the court said: *‘ The murder was understood by 
every man old enough to be ona jury,or old enough to 
shoot a rifle, to have been done with premeditation, with 
deliberation, with lying in wait, with malicious pur- 
pose and intent. There was no need to instruct the 
jury that such a murder was in the first degree and 
not in the second. They knew it.’’ 

The word ‘‘deliberately’’ was defined in the second 
instruction as follows: ‘‘Deliberately means inten- 
tionally, purposely, considerately; therefore, if the 
defendant formed a design to kill and was conscious 
of such a purpose, it was deliberate.’’ If we consult 
Webster’s Dictionary we may learn the meaning of 
the word in question. Deliberate—to weigh in the 
mind; to consider and examine the reasons for and 
against; to consider maturely; to reflect upon; to 
ponder; to consider. Deliberately—with careful con- 
sideration or deliberation; cireumspectly; not hastily 
or rashly; slowly; as a purpose deliberately formed. 
Deliberation—the act of deliberating or of weighing 
and examining the reasons for and against a choice or 
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measure; careful consideration; mature reflection. 
Deliberately—in the way of deliberation: consider- 
ately. Thus we find that there is nothing technical or 
peculiar in the signification or meaning of the word 
deliberate. Its true and ordinary import is generally 
known and understood by the most ordinary mind. 
It needs no explanation unless the circumstances of 
the case render it necessary to exclude the effect of 
unprovoked heat of passion. And if an explanation 
should be attempted how much more explicit could it 
be than to say that it means ‘‘intentionally, purpose- 
ly, considerately.’? The propriety of this definition 
will be more apparent when we speak of the legal 
view of the matter. 

Intentionally—with intention; by design; of pur- 
pose, not casually. Purpose—to determine upon, as 
some end or object to be accomplished; to intend, to 
design; to resolve. Purposely—by purpose or de- 
sign; intentionally ;with predetermination. Consider— 
tothink seriously, maturely or carefully; to reflect; 
to deliberate. Considerately—in a considerate man- 
ner; deliberately; with due regard to others. Con- 
sideration—the act of cunsidering; continuous and 
careful thought; contemplation; deliberation. And 
that ‘‘therefore if a person forms a design to kill and 
is conscious of such a purpose, it is deliberate.’’ 
Design—to form a plan or scheme of; to contrive; to 
project, to lay out in the mind. Conscious (of such 
purpose)—possessing the faculty or power of knowing 
one’s own thoughts or mental operations. ‘‘Design’’ 
has reference to something definitely aimed at; ‘‘in- 
tention’’ points to the feeling or desires with which a 
thing is sought; ‘‘purpose’’ has reference to a settled 
choice or determination for its attainment; ‘‘deliber- 
ation’’ describes the action of the mind in weighing, 
reflecting and considering of the purpose or object in 
view. I have quoted extensively from Webster’s 
Dictionary to show that the word deliberately is well 
understood, and that the attempted definition, though 
unsatisfactory to the learned court, is perfectly in ac- 
cordance with the true meaning of the word, and 
that the only way the great lexicographer could ex- 
plain the meaning of such a word was by using syn- 
onymes, or by using the word itself, or some derivative 
word with a prefix or addition. If the word ‘‘con- 
siderately’’ is admitted to be a synonym for the word 
**deliberately,’’ then it ought to Have been explained, 
say the court, and with the same propriety the words 
used to explain it should be defined also. But the 
<ourt says that ‘‘deliberately’’ means in acool state of 
blood, and if in such a state of blood the defendant 
formed a design to kill, the act would have been de- 
liberate. 

Deliberately, as an element in murder, does not 
really mean a cool state of the blood. It relates to the 
action of the mind and not to the condition of the 
blood. The expression ‘‘ cool state of the blood’’ 


could never be used in explanation of the word ‘‘delib-_ 


erate’? without misleading the ordinary mind, unless 
that term should be fully explained. It is a term only 
used in contrast with the term sudden heat, or heat of 
passion; for a man is said to act in a cool state of the 
blood no matter what the real fact may be whenever 
he acts without such provocation as the law regards 
as sufficient to produce or justify heat of passion, 
such for instance as personal violence, grevious in- 
sult or infringement upon his marital rights. State v. 
Holmes, 54 Mo. 153; People v. Turley, 50 Cal. 469; 
65 Mo. 149; 4 Mo. App. 44. Andif he had sufficient 
time for the blood to cool, whether it had or not, his 
heat can not avail him. 3Greenl. Ev. § 147. If the 
blood must be cool, at what degree of temperature 
must it be found before the act of killing could be 
murder in the first degree, and by what means could 





the condition of the blood be ascertained in any given 
case? In all the cases decided in this State, or in 
other States, no effort has been made to define the 
word ‘‘deliberate’’ to meana cool state of the blood, 
except in afew instances, and then it was followed with 
an explanation of that term showing that it meant 
notin a heat of passion engendered by a sufficient 
legal provocation, and also defining what would be 
such a provocation. State v. Shoultz, 25 Mo. 128; 
State v. Nueslein, 25 Mo. 111; State v. Dunn, 18 Me. 
419. In the few instances in which the Supreme Court 
of Missouri have attempted to define or express the 
meaning of the word ‘ ‘deliberately’ ’ it has never before 
been defined to mean a cool state of blood,except in the 
case of State v. Curtis, reported 10 Cent. L. J. 370. 
In Bower vy. State, 5 Mo. 364, when this statute was 
examined and passed upon for the first time in this 
State, Judge McGirk said: ‘‘To place his case, then, 
in the first degree, the murder must have been wilful, 
deliberate and premeditated. All three of these 
things must occur, if indeed they do constitute three 
distinct ingredients. But I do not perceive how it 
can be so. I understand deliberate and premeditated 
are in this case about the same thing. I will there- 
fore drop one of these words and use the other as be- 
ing sufficient. The killing must be wilful; by this I 
think the law means the murderer intended to kill. 
This supposes an actual condition of the mind in re- 
gard to the killing when the deed takes place. The 
other part of the description requires that the killing 
must have been thought of before the act of killing 
began to take place.’’ In the same case Edwards, J., 
said: ‘‘By the term ‘wilful’ it may be understood 
that the killing was designed and not by accident; 
by ‘deliberate’ that it was done after reflecting and 
weighing the matter well; by ‘premeditated’ nearly 
the same thing, but a larger and greater degree of 
deliberation, or rather a determination beforehand to 
dothe act. And this view is held in Schleuker vy. 
State, 9 Neb. 400.’’ 

In State v. Phillips, 24 Mo. 407, speaking of mur- 
der in the first degree, Scott, J.. says: ‘‘If the in- 
tention to kill exists with circumstances which show 
a cool depravity of heart, or a mind fully conscious of 
its views and designs, it is a case of murder in the 
first degree.’’ Ido not understand the case of State 
v. Weiners, 66 Mo. 13, cited in the principal case, to 
hold that deliberate means acool state of the blood. 
In that case the learned judge who delivered the 
opinion of the court says: ‘‘ Deliberate does not mean 
brooded over, considered, reflected upon for a week, 
aday, or an hour, but it means an intent to kill, exe- 
cuted by the party not under the influence of ja vio- 
lent passion suddenly aroused, amounting to a tem- 
porary dethronement of reason, but in the further- 
ance of a formed design to gratify a feeling of re- 
venge or to accomplish some other unlawful pur- 
pose.’’ Nothing is said about a cool state of the 
blood, but an intent to kill when the reason is not 
temporarily dethroned, is said to be the meaning of 
the word ‘‘deliberately.’’ 

It is said that ‘‘all intentional homicides committed 
with premeditation, but without deliberation, must 
be murder in the second degree.’’ And it might be 
said that all intentional homicides committed with de- 
liberation but without premeditation would be also 
murder in the second degree. But we will have some 
difficulty in finding a case of premeditation without 
deliberation, or vice versa. In Weiners’ Case the 
learned judge seems to realize this fact, as did Judges 
McGirk and Edwards, and although he says that de- 
liberation and premeditation are not synonymous 
words, and a homicide may be premeditated without 
being deliberately committed, because both words are 
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used in the statute, yet he confesses his inability to 
differentiate between the two words. ‘‘It is no easy 
matter.,’’ he says; ‘‘to draw the line of distinction be- 
tween premeditation and deliberation. It is more easily 
conceived than expressed. Instances are more satis- 
factory than definitions.’’ How shadowy must be the 
distinction when a man experienced in thinking and 
gifted in language is unable to point it out? Let us 
consult Webster’s Dictionary again. Premeditate— 
v. t., tothink on and resolve in the mind before- 
hand; to contrive and design previously, as to pre- 
meditate theft or robbery. The v. i.—to think, con- 
sider or revolve in the mind beforehand; to deliber- 
ate, to exercise by previous thought or meditation. 
Premeditation—the act of meditating beforchand; 
previous deliberation. Previous contrivance or de- 
sign formed, as the premeditation of a crime. 

Now let us see how these words have been regarded 
from a legal standpoint: ‘‘Premeditation — a design 
formed to commit a crime, or to do some other thing 
before it is done. Premeditation differs essentially 
from will which constitutes the crime, because it sup- 
poses besides an aetual will a deliberation and a con- 
tinued persistence which indicates more perversity. ’? 
2 Bouv. Law Dic. 370. See also Abbott’s Law Dic. 
premeditation. ‘‘It must be neticed that in the eye 
of the law premeditation has no defined limits, and 
if a design be but the conception of a moment, it is as 
deliberate, so far as judicial examination is concerned, 
as if it were the pian of years. If the party killing had 
time to think and did intend to kill for a moment, it 
is a deliberate, wilful and premeditated killing con- 
stituting murder in the first degree.’’ 2 Whart. Cr. 
L. § 1118. ‘‘Itis true as said by a wise judge the act 
(law) says the killing must be wilful, deliberate and 
premeditated. But every intentional act is,of course, 
a wilful one, and deliperation and premeditation sim- 
ply mean that the act was done with reflection and 
conceived beforehand. No specific length of time is 
required for such deliberation. It would be a most 
difficult task for human wit to furnish any safe stand- 
ard inthis particular. Every case must stand on its 
own circumstances. The law, reason and common 
sense unite in declaring that an apparently instanta- 
neous act may be accompanied with such circum- 
stances as to leave no doubt of its being the result of 
premeditation.’’ Id.§ 1114. In State v. Pike, 49 N. 
H. 399, it is said that the words ‘‘deliberate and 
premeditated ‘killing,’ used in the statute, obviously 
mean something more than the expression ‘malice 
aforethought’ construed in its legai signification; they 
import an intent totake the life of the deceased.’’ 
**To constitute murder in the first degree the unlaw- 
ful killing must be accompanied with a deliberate and 
vlear intent to take life—an intent which is the result 
of deliberate premeditation. It is only necessary 
that the act of killing be preceded by a concurrence of 
will, deliberation and premeditation, no matter how 
rapidly these acts of the mind succeed each other, or 
how quickly they may be followed by the act of kill- 
ing.’’ People v. Sanchey, 24 Cal. 30. Nor is it neces- 
sary that there should be any appreciable space of 
time between the formation of the intention to kill on 
the part of the slayer and the act of killing. People v. 
Cotta, 49 Cal. 167; People v. Doyer, 48 Cal. 85; 24 
Cal. 30; 17 Cal. $89; State v. Turner, Wright (Ohio) 
30; 3 Kas. 450. Nor that the deliberate, premeditated 
intention to kill should be formed and matured before 
the occasion; if it was fully formed at the time of the 
act it is sufficient. Herrin vy. State, 33 Tex. 638. A 
resolve implies deliberation. 25 Cal. 361. 

Let us turn our attention to the State whence came 
the law under consideration. ‘* ‘Deliberately and 
premeditatedly’ mean the intent to take life witha 





full and conscious knowledge of the purpose to do 
so.’’ Jones v. Com., 75 Pa. St. 403. ‘‘Itis true that 
such is the swiftness of human thought, no time is so 
short, ’’ said a learned judge, ‘‘in which a wicked man 
may not form a design to kill, and frame the means of 
executing his purpose, yet this suddenness is opposed 
to premeditation, and a jury must be well convinced 
upon the evidence that there was time to deliberate 
and premeditate. The law regards and the jury must 
find the actual intent; that is to say, the fully formed 
purpose to kill with so much time for deliberation and 
premeditation, as to convince them that this purpose 
is not the immediate offspring of rashness and impet- 
uous temper, and that the mind has become fully con- 
scious of its own design.’’ Com. vy. Drum, 8 P. F. 
Smith (Pa.) 16, 17. ‘* When the killing is ascer- 
tained to be intentional, the next inquiry is whether it 
was wilful, deliberate and premeditated. Asto the 
first, every intentional act is necessarily a wilful one. 
The one implies the other. Deliberation and premed- 
itation mean that the act was done with reflection— 
was conceived beforehand. No precise time is fixed 
by law or common sense for this deliberation. If a 
man has time to deliberate and think for a minute, as 
well as for an hour or a day, it is sufficient. If a particu- 
lar time for deliberation or premeditation should be 
required,at what period ought it to be fixed? No prac- 
tical answer can be given to the question.’’ Com. v. 
Green,1 Ashmead, 296; 17 Cal.389. In Green v. Com., 
83 Pa. St. 76, the court say: ‘‘He who takes the life of 
another with a deadly weapon and with a manifest 
design thus to use it upon him, with sufficient time to 
deliberate and form a conscious purpose of killing, 
and without sufficient reason or cause of extenuation, 
is guilty of murder in the first degree.’’ But ‘‘it is 
for the jury to determine from the evidence whether 
the act was the result of a deliberate and premedita- 
ted purpose to kill. The time may be short, yet a 
jury may find that the fully conscious purpose to kill 
existed, yet on the other hand, by reason of the 
shortness of the time and the presence of great rage 
produced on the instant and in a moment of impetu- 
ous temper, a blow is given, a jury may be convinced 
that it was not the result of a fully formed purpose to 
kill, but of a rash and hasty impulse, with scarcely 
a consciousness of any purpose, except to do bodily 
harm to the object of his wrath. And although pre- 
meditation is necessary under the act, still the inten- 
tion remains the true criterion of the crime, and the 
intention can only be collected from the prisoner’s 
words and actions.’’ Lanahan v. Com., 84 Pa. St. 
80. The doctrine, as shown by the extracts we have 
taken from the Pennsylvania cases, was held immedi- 
ately after the passage of the act of 1794, and it has 
continued to be the doctrine of the courts of that 
State down to the present hour, and the Supreme 
Court of Missouri have uniformly declared the same 
views respecting the construction and meaning of the 
statute, after quoting with approval the decisions of 
the Pennsylvania courts. See Bower v. State, 5 Mo. 
864; State v. Dunn, 18 Mo. 419; State v. Philiips, 24 
Mo. 475; State v. Shoultz, 25 Mo. 128; Grecn v. 
State, 13 Mo. 482; State v. Starr, 38 Mo. 270; State v. 
Holme, 54 Mo. 153; State v. Foster, 61 Mo. 549; State 
y. Underwood, 57 Mo. 49; State v. Hudson, 59 Mo. 
185; State v. Lane. 64 Mo. 318. 

A learned writer, in an article discussing the de- 
grees of murder (6 Cent. L. J. 264), and speaking of 
the first degree, says: ‘‘I have found noclearer state- 
ment of the true doctrine than that of Judge Agnew 
in Com. v. Drum, 58 Pa. St. 9, where he says; ‘In 
this case we have to deal only:with that kind of mur- 
der in the first degree described as wilful, deliberate 
and premeditated. Many cases have been decided un- 
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der this clause, in all of which it has been held that 
the intention to kill is the essence of the offense. 
Therefore, if an intention to kill exists it is wilful. If 
this intention be accompanied by such circumstances 
as evidence a mind fully conscious of its own purpose 
and design, it is deliberate; and if sufficient time be 
afforded to enable the mind fully to frame the design 
to kill and select the instrument, or to frame the 
plan to carry this design into execution, it is premed- 
itated.’ See State v. Holme, 54 Mo. 162; State v. 
Lane, 64 Mo. 319. *‘The law fixes upon no length of 
time as necessary to form the intention to kill, but 
leaves its existence of a fully formed intent as a fact 
to be determined by the jury from all the facts and 
circumstances in evidence.’’ Id. ‘‘*The question is, 
was the act of killing deliberate and premeditated? 
Whether it was or not is a question of fact for the 
jury. The question is not how long it requires to de- 
liberate and premeditate, but was the act a deliberate 
and premeditated act.’’ Id. See instructions two, 
three, four and five in principal case. 

We do not insist that any one of the statutory words 
*‘wilful, deliberate and premeditated ’’ could with 
propriety be omitted from the instructions to the 
jury, for although they are used to intensify the ac- 
tion of the mind they express shades of difference in 
meaning which might have some bearing upon the 
particular facts ina given case, although one of the 
words ‘‘ deliberate or premeditated ’’ might, and 
probably would, be sufficient to express the condition 
of mind essential to murder in the first degree in a 
large majority of cases. In a few cases ‘‘ deliber- 
ately’? or some of the statutory words were entirely 
omitted in the instructions as tothe first degree of 
murder, and to this exception was properly taken by 
the Supreme Court. Such was the fact in State v. 
Mitchell, 69 Mo. 191; State v. Kring, 64 Mo. 591; 64 
Mo. 319; State v. Melton, 67 Mo. 594. Itis a rule, 
however, that the very words of a statute describing 
an offense need not be used in an indictment, that 
words of similar import will suffice, and we see no 
good reason why this rule should not apply to the in- 
structions. See ante, State v. Curtis. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 


**PARTY-WALL’’—MEANING OF TERM — REMEDY 
OF OWNER EXCLUDED FROM USE OF PARTY-WALL. 
—1. The term ‘‘party wall ’’ may be used in any one 
of four different senses, but the most ordinary mean- 
ing is a wall which belongs to the proprietors on both 
sides as tenants incommon. 2. Where the proprie- 
tors on both sides of a wall held under the same pre- 
decessor in title, under instruments, each of which 
contained a declaration that certain walls should be 
and remain party walls: Held, that such walls must be 
treated as party walls in the most ordinary sense. 3. If 
one of the tenants in common of such a wall uses it so 
as to exclude the other from using it, the remedy of 
the latter is to remove the obstacle to his use of the 
wall.— Watson v. Gray. English High Court, Chy. 
Div., 28 W. R. 438. 


CORPORATION — SHAREHOLDER — CONTRACT IN- 
DUCED BY FRAUD — ACTION FOR DAMAGES. — The 
rule by which a person has been induced to purchase 
a chattel by the fraudulent misrepresentation of the 





vendor, may, on the discovery of the fraud, retain the 
chattel and bring an action to recover any damages he 
has sustained by reason of the fraud, does not apply 
to the purchase of shares or stocks in a partnership or 
company. H was induced by the misrepresentation 
of the directors to purchase shares in an unlimited 
company. The company afterwards became insoly- 
ent, and H was placed upon the list of contributors, 
and compelled to pay calls in respect of his shares. 
After the winding-up had commenced he brought an 
action against the company for damages in respect of 
the price paid for the shares and the amount of the 
calls. Held (affirming the judgment of the court be- 
low), that the action was not maintainable. Western 
Bank of Scotland v. Addie, L. R. 1 H. of L. Se. 
145, followed.— Houldsworth v. Glasgow Bank. En- 
glish House of Lords, 42 L. T. (N. 8.) 195. 


COPYRIGHT— EFFECT OF LICENSE TO MAKE EN- 
GRAVING OF OIL PAINTING.—1. The owner of an oil 
painting called ‘*Going to Work,’’ and of the copy- 
right therein, for valuable consideration gave tothe 
plaintiff a license in the following words: ‘‘I assign 
to you forthe purpose of producing an engraving of 
one size the copyright of the picture * * *  enti- 
tled ‘Going to Work.’’’ The plaintiff caused himself 
to be registered at Stationers’ Hall as the proprietor 
of the copyright in the painting. Held, that the ef- 
fect of the assignment, as regarded the plaintiff, after 
the preparation of an engraving and the registration 
of it, was that the plaintiff became the owner of 
the copyright in the engraving, and that the 
owner of the painting retained the copyright there- 
in, each being at liberty to copy, and publish 
copies of that which was his own property. 2. Under 
the circumstances aforesaid, the defendant, not hav- 
ing seen the painting or engraving, printed and pub- 
lished a chromo-lithograph very similar in design to 
the oil painting and engraving, but the main design 
of which he took from a photograph, as to which 
there was no extrinsic evidence of the origin of its de- 
sign, or whether it was an imitation of the oil paint- 
ing or engraving. Held, that evenif it had been 
proved that the idea or design of the photograph had 
been taken from the oil painting the copying of such 
photograph was no infringement of the copyright in 
the engraving, and that the plaintiff’s action to re- 
strain the publication of the lithograph failed.-- Lucas 
v. Cook. English High Court, Chy. Div. 42 L. T. 
(N. 8.) 180. 





UNITED STATES SUPREME COURT. 
October Term, 1879. 


CONSTITUTIONAL LAW—FEDERAL TAX ON CIRCU- 
LATING NOTES OF MUNICIPALITIES.—The provision 
of sec. 3413 of the United States Revised Statutes, 
that ‘‘every national banking association, State bank 
or banker, or association, shall pay a tax of ten per 
centum on the amount of notes of any town, city, or 
municipal corporation paid out by them,’’ is consti- 
tutional even where its effect is to tax an instrumen- 
tality of a State. The tax thus laid on is not on the 
obligation, but on its use in a particular way. As 
against the United States a State municipality has no 
right to putits notes in circulation as money. It may 
executeits obligations, but can not, against the will 
of Congress, make them money. The tax is on the 
notes paid out, that is, made use of as a circulating 
medium. Such a use is against the policy of the 
United States. Therefore the banker who helps to 
keep up the use by paying them out, that is, employ- 
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ing them as the equivalent of money in discharging 
his obligations, is taxed for what he does. The taxa- 
tion was no doubt intended to destroy the use, but 
that Congress has the power todo. Veazie Bank v. 
Fenno, 8 Wall. 539.—Merchant’s National Bank v. 
United States. In error to the United States Circuit 


ourt for the Eastern District of Alabama. Opinion 


by Mr. Chief Justice WAITE. Judgment affirmed. 


BANKS AND BANKING — DEPOSIT MaDE WHEN 
CHECK HANDED IN — USAGE.—On the after- 
noon of February 23d, B executed to the plaintiff for 
the benefit of C an agreement to guarantee and make 
-good to said bank any sum or sums which might here- 
-after be held against C to an amount not exceeding 
$50,000, and notiee of such indebtedness was waived; 
it was likewise to apply only to future indebtedness. 
Before its execution on the same day a check for 
$10,000, drawn by C, on the bank, was presented by 
the payee, who was a depositor, and received by the 
bank. The pass-book of the depositor was not pre- 
sented at the time. Evidence was given by the bank 
to show that there existed a usage in the place where 
the bank was located and it existed in the bank and 
“was known to its customers, by which checks left in 
the bank in the morning by depositors were held until 
after close of the bank, subject to be returned in the 
afternoon if found, upon balancing the accounts, not 
to be good. Evidence was given to contradict the 
existence of such usage, and also that the depositor of 
the check had no knowledge or understanding in re- 
gard to said check except that it was received on de- 
posit and as a deposit when it was left with the bank. 
Held, that if the check was handed in and received as 
a deposit the defendant was not liable for the amount 
on his guarantee, and it was for the jury to say 
whether it was a consummated deposit and the usage 
-shown would not affect the matter if not known to the 
depositor. When acheck on itself is offered to a bank 
as a deposit, the bank has the option to accept or re- 
ject it or to receive it upon such conditions as may be 
agreed upon. If it be rejected there is no room for 
any doubt or question between the parties. If on the 
other hard, the check is offered as a deposit and re- 
ceived as adeposit, there being no fraud, and the 
check genuine, the parties are no less bound and con- 
cluded than in the former case. Neither can disavow 
or repudiate what has been done. The case is simply 
one of an executed contract. There are the requisite 
parties, the requisite consideration and the requisite 
onecurrence and assent of the minds of those con- 
cerned. It was well said by an eminent chief justice: 
“‘If there has ever been a doubt on this point, there 
should be none hereafter.’’ Oddie v. Nat. City Bank 
of New York, 45 N. Y. 742. A general usage may be 
proved in proper cases to remove ambiguities and 
aincertainties in a contract or to annex incidents, but 
‘it can not destroy, contradict or modify what is other- 
wise manifest. Where the intent and meaning of the 
parties are clear, evidence of a usage tothe contrary 
is irrelevant and unavailing. Usage can not make a 
contract where there is none, nor prevent the effect 
of the settled rules of law. Barnard v. Kellogg, 10 
Wall. 390; Bliven v. New Eng. Screw Co., 23 How. 
433; Collender vy. Dinsmore, 55 N. Y. 208; Adams v. 
Morse, 51 Me. 499; Thompson v. Riggs, 5 Wall. 674; 
Dykers vy. Allen, 7 Hill, 497.—First National Bank of 
Cincinnati v. Burkhardt. In error to the United 
States Circuit Court for the Southern District of Ohio. 
Opinion by Mr. Justiee SWAYNE. Judgment affirmed. 








SUPREME COURT OF OHIO. 


April, 1880. 


COMMON CARRIER—LIABILITY FOR ‘*BAGGAGE’’ 
—INSTRUCTIONS.—1. Where a verdict for the plaintiff 
may have been rendered upon either of two causes of 
action, but does not appear upon which, a refusal to 
givea proper instruction on behalf of the defendant, as 
to either cause of action, will entitle him toa new trial. 
2. The implied undertaking of a carrier to insure the 
safety of baggage, does not extend to the contents of 
a trunk, consisting of samples of merchandise, which 
the passenger, a traveling salesman, carries to facili- 
tate his business in making sales. But the carrier by 
taking the property into his charge and putting it into 
his warehouse for safe keeping assumes the relation to 
it of an ordinary bailee, and he is bound to take such 
care of the property as a man of ordinary prudence 
would of, his own under like circumstances. Judg- 
meat reversed fer refusing a charge as requested as to 
the second cause of action; also on the ground that 
the verdict is not warranted by the evidence. Opin- 
ion by WHITE, J.—Pennsylvania Co. v. Miller. 


ASSESSMENT—SEPARATE LOT — MODE OF ESTI- 
MATING CoOsT.—1. The appropriation of land for the 
opening of a street by a municipal corporation through 
a parcel of land which stands upon the tax duplicate 
as a single lot or parcel, severs the same into two lots 
or parcels, for the purpose of assessment, though it 
remains on the general tax duplicate as an entirety for 
purposes of taxation. 2. Where the same is assessed 
as two lots, and the assessments thus made are certi- 
fied to the auditor of the county for collection, by or- 
der of the council, it is error to add the assessments 
made on each side of the street together and charge the 
same upon the whole lot as if no severance had been 
made. 8. The making of a street improvement re- 
quired the construction of a stone and brick culvert, 
as well as earthwork. Each class of work was let and 
done separately by different contractors, the culvert 
being first completed, accepted and paid for. In mak- 
ing up the amount of the assessment to pay for both 
classes of work, it was error to include the cost of re- 
pairs of said culvert made after it was accepted. 4. 
So it is error to add to the cost of an improvement an 
estimated percentage to pay for collecting an assess- 
ment based thereon. 5. Where an assessment is per 
foot front, and is based upon an estimate of the cost, 
and a certain number of feet frontage, and the cost of 
the works falls below such estimate, the court in re- 


' ducing such assessment to the actual cost, and in fix- 


ing the cost per foot front, should not deduct from 
the frontage actually assessable when the improve- 
ment was ordered, any part thereof subsequently ap- 
propriated by the municipal corporation for streets. 
Judgment reversed and cause remanded. Opinion by 
JOHNSON, J.—Spangler v. City of Cleveland. 





SUPREME COURT OF GEORGIA. 
April Term, 1880. 


NUISANCE—BLACKSMITH SHOP.—Though a black- 
smith shop may not be a nuisance per se, yet the dis- 
cretion of the chancellor enjoining the erection will 
not be controlled where the affidavits submitted as to 
whether the shop, under the circumstances of this 
particular case, would constitute a nuisance, prepon- 
derated, in his opinion, in favor of complainant. 
Judgm ent affirmed.— Whitaker v. Hudson. 
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ARSON—EVIDENCE—PUNISHMENT.—1. Arson can 
seldom be established by positive testimony. The 
character of the offeuse makes it necessarily depend- 
ent for conviction upon confessions and corroborating 
circumstances. Ihe force to be given to the corrobo- 
ration must be left te an upright and intelligent jury. 
2. Whether the outhouse burned be in a city, town or 
village, or not, does not affect the legal character of 
the offense. It affects the punishment only. Hence 
the court properly refused to exclude the testimony 
because the indictment failed to allege that the out- 
house was notin a city, town or village. Judgment 
affirmed.—Smith v. State. 


FIERI FACIAS — DESCRIPTION — PLACE OF SALE 
WHERE NO Court HovusE.—1. An entry ona Ji. fa. 
in these words: ‘‘1 have levied this ji. fa. on the 
house and lot formerly owned by J D W, and now 
occupied by H M (and other property similarly iden- 
tified) all situate in Cedartown, in Polk county, as 
the property of .C W L, non-resident, the same hav- 
ing been originally attached,’’ contains a sufficient 
description of the property; and the ji. fa. with such 
an entry on it will not be rejected from evidence be- 
cause of uncertainty of description. 2. The court 
house of Polk county was burned: no other had been 
built, and no place permanently rented for court pur- 
poses. By special arrangement court was held twice 
a year in a school house, but at other times it was 
used for private purposes. The clerk’s office was in a 
rented room at another place. On sale day the sheriff 
went to the site of the burned court house, and the 
sun being hot adjourned the sale toa grove near by 
and in full view. The sale was well attended, and the 
property brought full price: Held, that the sale was 
not void, and one who paid full price, and whose 
money was applied to the execution against defend- 
ant in a fi. fa. obtained a good title. Judgment 
affirmed.—Longworthy v. Featherstone. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
April, 1880. 


TRADE-MARKS—WORDS IN COMMON USE—FRAUD. 
—Whether words in common use as designating a 
vast region of country and its products, as ‘‘East In- 
dian,’’ can be appropriated by any one as his exclu- 
sive trade-mark, separately from his own or some 
other name in which he fhas a peculiar right, qguere. 
Canal Co. vy. Clark, 18 Wall. 311; Taylor v. Carpenter, 
3 Story, 458, and 2 Sandf. Ch. 603; Gilmanv. Hunne- 
well, 122 Mass. 139, 148. But when a plaintiff has 
adopted and used such words to denote and to indi- 
cate to-the public that his medicines were used in the 
East Indies, and that the formula for them was ob- 
tained there, to maintain a bill in equity to restrain 
the defendants from infringing upon the rights claimed 
by the plaintiffs te the use of the words, would be to 
lend the aid of this court to a scheme to defraud the 
public. Pidding v. How, 8 Sim. 477; Perry v. Tun- 
fit, 8 Beav. 66, 76; Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 DeJ. J. & S. 147, and 
11H. L. Cas. 523, 532, 542, 548; Palmer v. Harris, 60 
Pa. St. 156. Opinion by Gray, C. J.—Connell v. 
Reed. 


CONTRACT—DEFECTIVE PERFORMANCE—INSTRUC- 
TIONS.—The plaintiff contracted in writing with the 
defendant to build a sea wall. No special stipulation 
was made in regard to the foundation, and it was ap- 
parently assumed by both parties that the natural 
foundation would be sufficient without the driving of 





piles or any special precaution or extraordinary sup- 
port of any xind. The jury were instructed that the 
plaintiff had a right to build upon such lines as the 
defendant or his agents marked out, and that if he 
built the wall upon a foundation which he knew or 
had reason to believe was defective without disclosing 
its condition tothe defendant or his agent, and the 
walls proved defective from that cause, he was not 
entitled to recover. Held, that the instructions were 
all that could reasonably and fairly be asked for by the 
defendant. Opinion by AMES, J.—Burke v. Bur- 
bank. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. - Answers to queries wilt 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 

QUERIES. 

32. The herd law of Kansas when putin force provides 
that ‘‘any person injured in property by the running at 
large of any cattle shall have a lien without regard to 
fences upon the cattle so running at large for the full 
amount of all damages committed by said cattle upon 
the property of said person.””. Suppose that A wrong- 
fully drives and holds his cattle upon the property of B? 
Has B a lien upon A’s cattle under the herdlaw? Are 
A’s cattle “running at large” within the meaning of the 
herd law? L. 





33. Where A, atrader in pianos and organs, delivers 
some of his goods to B, a certain trader in the same line 
of goods, to sell for him, A, on commission,which agree- 
ment is asecret between the parties, and B pledges the 
goods of A, together with his own to C, who in good faith 
and without notice advances money on such pledge to 
B: Can A recover his goods from C without discharging 
the pledge? M. & C, 

Ft. Worth, Texas. 





34. A came to Canada with his father from England in 
1825, but not liking Canada came to the United States in- 
tending to make it his home, and in 1838 took out his first 
papers. In 1840 he visited his father’s family in Canada, 
and while on this visit married the daughter ofa British 
subject, bought a piece of land which he cultivated to the 
time of his death in 1849. He considered his stay in Can- 
ada only temporary, and intended returning to the 
United States. B was the only issue of the marriage, 
and was born in Oanadain 1843, B came to the United 
States in 1854 with his mother, and she married a natur- 
alized citizen of the United States in 1856. If Bis nota 
citizen through his father, is he not through his moth- 
er’s second marriage, he being under twenty-one years 
of age at time of this marriage? 


Waverly, Neb. H. D. K. 


ANSWERS. 
29. [10 Cent. L. J. 378.] In Edward Dillon Lewis’ Draft 
Code of Criminal Law and Procedure, Lond. 1879, the 


querist will find the short forms he asks for. 
Chicago, Ill. x. 





27. [10 Cent. L. J. 388.] The 5th and 6th amendments to 
tne Constitution of the United States were not designed 
as limits upon the State governments in reference to 
their own citizens, but exclusively as restrictions upon 
Federal power. Barrow v. City of Baltimore. 7 Pet, 
243; Smith v. Maryland, 18 How. 75; Twitch ell v. Com,, 7 
Wall. 321; Edwards v. Elliott, 21 1d. 557; Person y. Yew- 
dall, 5 Otto, 284; Cooley Const. Lim. 3d ed. 19. 

Atlanta, Ga. HOKE SMITH. 

(Thos. I. Chappell, Columbus, Ga., sends a similar 
answer to this query.—ED. CENT. L. J.] 
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CURRENT TOPICS. 





The practice which prevails of taking children from 
their homes in Italy forthe purpose of employing 
them in beggingin other countries, caused Congress 
to pass a law a few years ago making this a criminal of- 
fense. In the United States Circuit Court for the 
Southern District of New York, on the 26th of Janu- 
ary last, in the case of United States v. Ancarola. 1 
Fed. Rep. 676, this statute came before the court for 
the first time. The indictmént charged that the de- 
fendant unlawfully, felonious)y, knowingly and wil- 
fully brought into the United States one Libonati, a 
person who had been inveigled in the kingdom of 
Italy, with intent to hold the said Libonati in confine- 
ment and involuntary service of begging and playing 
on musical instruments. In a second count the words 
‘*forcibly kidnapped’’ were substituted for ‘‘in- 
veigled,’’ and in a third count the words ‘‘inveigled 
and forcibly kidnapped’’ were substituted for ‘‘in- 
veigled.’’ In a fourth count the defendant was 
charged with having unlawfully, feloniously, know- 
ingly and wilfully held to an involuntary service of 
begging and playing on musical instruments, one Lib- 
onati. Another count differed from the third only in 
charging the intent to be to hold to an involuntary ser- 
vice. Two other indictments were found against the 
defendant relating to similar offenses and containing 
similar counts. The defendant being found guilty 
moved fora new trial, and in arrest of judgment. 
In upholding the verdict the court went into a consid- 
eration of the word ‘‘inveigle,’’ which is defined to 
mean ‘‘to persuade to something bad,’’ ‘‘to whee- 
dle,’’ ‘‘to entice,’’ ‘‘to seduce,’’ ‘‘to beguile,’’ and 
came to the conclusion that to inveigle or persuade, or 
entice, necessarily implied that the person is persuad- 
ed or enticed, and yields assent as the result of the 
persuading or enticing. The statute under which 
these proceedings were taken was, in the opinion of 
the court, founded on the view that the person so as- 
senting might be brought from his country by one who 
knew the circumstances of the case, with the intent to 
hold such person to involuntary service, although the 
service itself was one to which the inveigling related. 
The arrangement made in Italy was a transfer of the 
children to the service of the defendant to earn money 
for him as street musicians in Chicago, and the court 
thought that the consent was a sham consent, and 
that the influence brought to bear upon them by their 
parents and by the statements of the defendant, in 
view of their condition in life and their inexperience, 
was enticement and inveiglement within the statute. 





Two cold blooded murderers under sentence of 
death in New York—the negro, Cox,who killed Mrs. 
Hull while engaged in the perpetration of a burglary, 
and the Italian, Balbo, who murdered his wife—are en- 
deavoring to secure a commutation of their sentences 
and are obtaining many names to the petitions which 
their friends are circulating. The New York Tribune 
refers to the means by which the verdicts of juries 
and the judgments of the courts are sought to be set 
aside. in forcible language. The careless way, it says, in 
which petitions like these now circulating or left for 
signature at various public places in this city are 
signed, very much diminishes their moral value. 
Men give their names with scarcely a moment’s con- 
sideration, simply because they do not like to refuse 
them. It is difficult to say ‘‘No,’’ especially when 
**No’’ seems hard-hearted and unmerciful. ‘‘How 
many of those who have signed the Chastine Cox peti- 
tion have fairly considered either the facts of an awful 





tragedy or the consequences of misplaced clemency? 
The public is not a court of justice. We can not have 
juries of twenty or thirty thousand people. We can 
not decide whether aman shall be put to death or 
spared by going up and down the streets asking this 
passer-by or the other for his opinion. We can not 
settle such a matter as we settle a political question or 
the fate of a political nomination. Nobody in his 
moral senses ever thought lynch law to be good law. 
Yet this trying a man, if we may say so, by petition, 
is much the same thing. The duly authorized tribu- 
nal says that the prisoner is guilty of murder in the 
first degree. The tribunal of petitioners without any 
formal process, without any scientific consideration of 
the evidence, guided entirely by its emotions or yield- 
ing to importunities says, substantially, that the pris- 
oner is not guilty of murder in the first degree, and 
asks the pardoning power to act upon this verdict of 
guesses, of vague impressions and of thoughtless de- 
cision. If the laws are to be enforced or rather not 
enforced in this way, why not send these murder 
eases immediately to the people to be voted upon in 
ward meetings and to be determined by ballot?’’ It 
seems to us that the one thing in this country which 
makes the greatest show for the ease with which it is 
obtained, is a public petition to the pardoning power. 
There is perhaps no murderer under sentence of death 
in any of our gaols in whose behalf one could not go 
on the street and obtain within a short time a list of 
petitioners which would include all classes of society, 
and which, if it were not understood how little such a 
display is worth, would seem to settle the criminal’s 
case at once. The fact is that in Missouri at least not 
a few of the signers of such documents do so because 
they feel sure that the executive will carry out the 
law regardless of them. Governor Phelps’ term of 
office which is now drawing to a close has been 
marked and will in future be distinguished by the 
stern stand which he has taken in executing the law, 
particularly that of capital punishment. In this re- 
gard as weil as in many otbers he has earned a high 
title to public esteem. 








RECENT LEGAL LITERATURE. 





GREEN’S PLEADING AND PRACTICE. 


Every new work on Pleading and Practice is of 
more than ordinary interest to the bar. Those which 
have already appeared and which are devoted to 
Pleading under the Codes are not yet many, though 
the smallness of their number is more than made up 
by their excellencies. Mr. Green’s work while not 
reaching the dignity of the treatises of Pomeroy and 
Bliss, will be a very valuable addition to the library 
of the lawyer in any one of the Code States. It does 
not deal with the theory of the Codes as Mr. Pom- 
eroy’s does, nor does it evince the thoroughness and 
learning of Judge Bliss, but the fact still remains that 
it isa practical work, one which the lawyer will be 
very glad to have at hand when he is drawing a peti- 
tion or preparing a defense. 





A General Treatise on Pleading and Practice in Civil 
Proceedings at Law and in Equity Under the Code Sys- 
tem. Designed for the use of the active practitioner in 
all States and Territories in which the Code system has 
been adopted. By T. A. Green, of the Denver Bar, with 
head notes, contents and index compiled by Wm. G. 
Meyer, of the St. Louis Bar. St. Louis, Mo.: W. J. Gilbert. 
1880. 
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The scope of the work is best explained in the lan- 
guage of the author. ‘*My aim’’ says he ‘‘has been 
to write a general work adapted to the general prin- 
ciples of pleading and practice in the several Code 
States and territories; to reduce the substance of the 
old common law and equity system together with the 
new forms and new classifications into one entire and 
logical system.’’ Wethink Mr. Green has succeeded 
in doing this so far as to bring together in one book all 
the alterations which the Codes have made in the sci- 
ence of pleading and in practice; all the adjudications 
which the new system has caused and all the informa- 
tion which the lawyer needs in the practical conduct 
of a law suit. His work will be valuable to the bar. 
The volume before us will be of especial use to the 
Missouri lawyer, containing as it does an addendum 
of the provisions of the Code of this State as they 
differ from the general rules stated by the author. 
This-is the work of Mr. W. G. Meyer, whose labors 
in thisline are well known to the profession. The 
publisher’s work is excellent. 


+ 


LANGDELL’S CASES ON CONTRACTS. 


Professor Langdell’s two volumes of cases on the 
Law of Contracts cover in all nearly 1100 pages. If the 
profession can obtain 100 of these without paying at the 
same time for the paper on which the remaining thou- 
sand are printed, we would recommend their pur- 
chase. Otherwise, we do not know of any law book 
ever printed which we would not prefer to buy 
at the same price. The fact is that a work like this 
which is, as stated on the title page, ‘‘prepared for 
use as a text book in Harvard Law School,’’ has no 
business to be offered to the profession. To put such 
a book on the general market isa fraud upon the bar— 
caveat emptor to the contrary notwithstanding. To 
ask a lawyer to pay the price of one of our best two- 
volume treatises for a couple of hundred cases on the 
Law of Contracts.not one of which has even a syllabus 
to put the reader on the track of the principle which 
he is searching for,is decidedly refreshing. When we 
add that we have yet to find alaw book with a more 
incomplete index the thing becomes almost exasperat- 
ing. The volumes we believe illustrate the methods 
of teaching adopted by Professor Langdell in the 
Harvard Law School. There they may be useful, but 
to the practitioner they are lumber. We would not 
of course have had any thing to say against this work 
had it been kept where it properly belongs. But we 
have heard so many complaints from lawyers who 
have purchased it, that we can not refrain from hold- 
ing out this signal of danger. When the author de- 
sires to offer another such work tothe profession we 
suggest that he should bind up his examination papers 
and theses, being careful not to arrange them in any 
order nor to give any hints on the subjects of which 
they treat. These works would probably be as popular 
with the bar as the present one, for they could not 
well be less so. 








NOTES. 





—The Scottish Law Magazine thinks that a man- 





A Selection of Cases on the Law of Contracts, with a 
summary of the topics covered by the cases. By C. C. 
Langdell, Dane Professor of Law in Harvard Law 
School. Second edition. Boston: Little, Brown & Co. 
1880. 





ual upon the words which one person may apply to 

another without subjecting him to an action at law 

would be a useful hand-book in these days. For the 
sake of condensation as well as for facility of refer- 
ence it suggests that the book be prepared in the fol- 
lowing tabulated form: 

Safe. Dangerous. 

Rogue (when spoken). Rogue (when written). 

Damned puppy. Bluckguard. 

Drunk in Church (of a Drunk in Church (of a 
clergyman who has not clergyman who has got 
got a living). : a living). 

Blackleg. Master of unseaworthy 

Infernal villain, ship (Ingram v. Law- 

son,8 Scott, 471). 
Wesleyan. 


—Dr. Samuel Lilly, one of the judges of the Su- 
preme Court of Errors and Appeals of New Jersey, 
died on the 2d ult. from injuries resulting from 
being thrown from his horse while riding to attend a 
patient some weeks previously. He was born in 1815 
in the State of New York. He was a member of the 
New Jersey Medical Society of which he has been 
president. He contributed many reports of inter- 
ésting cases to the medical journals. He was a 
member of Congress from 1853 to 1855. He was also 
a judge of the Hunterdon County Courts, consul- 
general to British India, and commissioner of the 
New Jersey Lunatic Asylum. He held many offices 
in the militia, the last of which was that of brigadier 
general. He was appointed judge of the Court of 
Errors and Appeals in the place of James L. Ogden, 
whose term expired in 18738, and was_ re-ap- 
pointed by Governor McClellan in 1879.——Wil- 
liam P. Daingerfield, presiding judge of the Su- 
preme Court of California, dropped dead on the 
bench at noon last week. He was hearing a case, 
when suddenly he threw up his hands, gasped once or 
twice and expired instantly. He has been in infirm 
health for some months past. His death is attributed 
to heart disease. The deceased was a native of Vir- 
ginia, aged 56. He was ajudge of the Twelfth Dis- 
trict Court previous to the reorganization of .the judi- 
ciary under the new Constitution. 


On the ist inst. Judge Choate of the Federal 
Court at New York, decided the case of Rosen- 
bach v. Dreyfurs, involving a novel question in the 
law of copyright. There were four actions between 
these parties, which were consolidated. The suits 
were for penalties under the Revised Statutes, which 
provide that every person who shall insert or impress 
upon any article, without the same being copyrighted, 
the words ‘‘Entered according to act of Congress, by 
, in the office of the Librarian of Congress at 
Washington’’ shall be liable toa penalty of $100, to 
be sued for by the informer. one-half to go to the said 
informer and the other half to the United States. It 
was charged in the complaint that the defendants im- 
pressed the above notice upon certain prints without 
the same being copyrighted, and that they sold 150 
copies of the article, the complainant claiming $100 
penalty for each article so disposed of. To this com- 
plaint the defendants demurred, for the reasons that, 
the article not being copyrightable, the fact of their 
imprinting the notice thereon was not an offense 
under the statute, and that the law in question was un- 
constitutional. Judge Choate sustained the demurrer 
on the ground that the complaint did not state facts 
sufficient to constitute a cause of action. because it 
did not appear by it that the articles described 
therein were copyrightable or articles for whicha 
copyright could be granted under the laws of the 
United States. 











